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/ DISCIPLINARY ACTION & DOMESTIC ERQUIRY

—PRINCIPLES AND PROCEDQURES

1. GUIDING PRINCIPLES

.
-

. . ie 'tG
: *Tha purpose aof disciplinary or dap‘rtmcnta;m3?21::n shoutd
bring the defaulter to book. Bub ordinmrily no i gf natural
be punished wilhout complying with the . principias

P i The -
-Justize and- the procedure prescrined in this regard.

: o
expression "natural * justice' implies Justice “ccorglzﬁd Ee
conscience mouning that while deciding an issues, ono .:e e fare
guidad by his own conscience with reference to the fact Soific
him. XIn " thd absence of any statutory prav1s1on<-or s?cé e
st1pu1nt10n for departmontal action in the' service ru

¢ the. .
standing  orders, tha principles.of. naturaiuaustscg will. be ,

of
preacribed in any cnde. These are based on the natural 3cnau

(‘vhuL is - right and wrong. These principles relate to a few

wiversally ‘accepted rules which have been enunciated ove:diﬁﬁi
Years, These are .considored as a safegusrd for the mb't .
protection of the rights of the individual against arbitary

procedures that may be adopted while making an order affecling

hia, | cights. Thoseo principlos sre not stututorY rules but Lhey
are’.more lundamental. .

:uu’ having almost uaiversel ‘acceptance. -.-IL holds good - ?v;ry
e1d uniess its application has been excluded by statute either

The principles of natursl
Justice havu

name 1y, ‘hour the olher sude und

ovn cause’ .- The third principlio which .is also oquai]? 1mporta?L:
g Lhai the docision musl be made in guod faith., 7 Althouwyly the
prec:ae extoat of theyr = prlncap]eu has. nal. been:clear iy - del ined,

no man shell be judge in hi=s

them a charadter of positive law in cur

cauntry. Agcord1ng}y, these principles are enforcaeable - -in al)

"urts  of Tau statutory or otharwise, and on all. ‘persons,
Urscharying Jud101ﬂ7 or Qua31—3ud1c1a1 functions. - These
principles also apply in case of onquiries conducted by the
domost ic Lr1hun&7 into the tonduct of an. amp1oyae. From . an
anulybla of Lk

& various cuase laws
the. requirements of
uepartmental sction,

and judicial pronouncemants an

Lthe subject, natural justico.so far as _they

rg]aLg b

ﬂaturul _,ustice i3 an lmporLant,concupt‘ in administrattvu

deve loped around the twin pillars of ‘common Taw

-|NJ varTious. ‘High Courts: sid  Lhe Suprt-m‘*"‘

e appear to be - fiva—-folid. Thééa-
are? c . . ) .
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'huuiulﬁg s factor. .. These - principles ' arei-neither fixed




> d}sciplinary,
" ~fact, bocome a
- should.' . be * o ST

rules ar nutqrﬂl-jy%tjgg“angvonjy“hanqufdﬂ”cfhjdﬁtiCQ_hnd .are
'\,vmcanq“raqg“:nbt “ends; ‘ ‘

IS

o

‘e .

H“wﬁajthdqt reference to

eTeqdirements

o

o man shouild pe Condemnad unheord;

ii) Evarybod

Y should ye given reascnable
dafcncc:

opportunity for

There shauig be a fair and .impartial enquiry;

iv) There should be an oppartunity to th
rebutl an evidence sdduced against -him; uand

. - ow) The punismant should be Proportionate or commensurats

- wilh the ftature :

The- aforesaid

b principles aof natural
consatitute the

foundqtion-~on:uhich
matters shoyild
n impliad tar
Complied with.

Justice .broadiy
udminiatﬁhtivu*'action - an

m in every c
It must, however, be notod that the

unnatural  expansion of natural justice

tha-adminiatrative'.rea?&tiea and other
faclory ar a givon case can be pxasperdting. If the totality of
. Lthe Circumstances satisfies the court that the party visited with
2n  adverse  arder has not suffered from donial of. reasonab ie
oppcrt@niLy;. the Court should decline . to. pe Punctiijous or
Tanatical ag il the rulas of- natura?l
8Cr iptures (InstruMentation Lid, v

: e e. Pregiding Officer,” . Labour
Coury and—uﬁoﬁher * 1888 II (i g 222) . Further, the principles, of

it ey are 3pecifically . axcTuded,;
_ r award ar . standing ‘orders  or
statutoryf_survice }regq]atiohsg JXIf the affocted Party gets
feasonable | cpportunity fop

-pPresenting hisg
of natural Just ic

.“a&n be made- of inf
reference tq
of natucay Justic

[]=] grievance -
Just jce by
‘Citat iony

€ are substantial]y'fuﬂfi]lqd"nnd
ringement'of the rules of - fatural
definition of . natural Juztice or

o given in differant casas from .time
. to time (Suresh quhy‘Géorgy Vs,

-inlerna mut ter be

evard should be 3

Univeraity of Kaerala : AIR 51969_
32 198) o _ ; — S

i - v
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_*I;ﬁtUOMEsTICfENduIRY, ' , o '

. ~The term ‘domest ¢
nabtterys o family affair
queatipn,, inyestigatiun.
taken " togetLher have,
meaning {in

reflers Lo the home life,.
s and .the term ‘snquiry' means” auking
or searching Lhe truth.  The two terms
hQVéVdr.fqpquirud a dofinite and differoqt
industria) juriserdance, The .expression domestic

ed-to an enquiry into the charges
ine and misconduct age ; 3

in . used.
r Giples of natural jusL}cc hn?g,%o
Lo make such enquir jos Tegall, vilid. It s
ic enquiry’ bucause {y i3 concerned with purely an
tween an employor and his employeoy, Bul  aven
though . Intaernal mabter, i cdnductﬁng_ Lhe onquiry 'acrupulpuﬁ

“eveon led togthe'rgquirpmanta of ﬁpLurul‘JuSLicc.-

be .coniplied: Qi@h
Called ‘domgsut

-

2 .

—_—
i i e .

e délinquent to .

Proceed.  Theoae grih;iﬁl&a?habg, ihi
cnﬁradt.of'empioymcnt &nd

Justice ware ' secred

Sase  thén  ths.
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. . Acc.ordlng'!y. l:ho gosition of the paraon aqs-:nah whom the enqu.;‘;?.’ .
ia being conducted should bo Bufcguardﬂd s0 that he may. bo = -:
0 . . to mect effectively tho chargss loveled sgainst him. ~Ho mu-l’
-+ -have a fair chance of baing heard and therg should be an order {
Q ' .- caursg of procedure. A more opporﬁuntty to oxp‘luyn the con_df:c
o before eon unbiased autharity is not sufficient; the emp loyco
@) L should have reasonab]o opportunity to praoduce his dofence during
‘ “‘)' Lhc unqulry. : .
ﬁ N .
y/, It is uvsuually necossary to conduct a Tormnl enquiry vwhere a
I~ T'thargeshnot has been issued to an emplores. | However, if the

YOO
\....)

¢mpicyee confeases his guilt in reply to the chargesheot and
saoky pardon, and if tho discipiinary authority 'is satisfied that
‘the admission is-voluntary and unconditional, then elaborate
enquiry may be dispenses with. When a@chargoéahaet' was served
upon the erployee and he was asked ts give his oxDTﬂnﬂtiO“ and
his explanmticn sfiounts to admisaicn cf the charges, "thers is ns
. obligation .on Ehs .management to lead evidence in supporb of the.

gu11t to insist upon the management to Jet in evidence about the
a11agat1on. will only ba an empty formal!ty. In such a casa,; it
will -be open_ to the management to examine tha employes himaalf,
_(T*ven in  the first ‘instance, so as.to enable him to offer any
: uxplanatzon for his conduct, or to place before the management
any’ circumstances which u111 go to mitigate the gravity of the

-

g
\

Q:)ﬁ ' of fence. (Central Bank aof Ind1a Ltd. Vs. Karanamay BanurJﬂﬂ.- 1987
. -IX LLJ 738). In other cuSeu, however, a formal dwrestic enquiry
ij . shuuld ber conducted to rind out the truth. In «<onducting this

, enqu1ry.» the procedurea laid down in thé Ffelevant service rules

"have ta be followed.

O_ﬁﬂ,_Q__.,Olm _,O__
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Accardingly, a proper,. notice should bc.

issued ‘to the
dellnqunnl -about the date

Q

{j! v - If the standing orders or sarvice rules do
': . na caontain any specific stlpulatlon. the pr;nciplus of natural
-~y -Justloe will-appiy.
: T’ IIX. RULES REGARDING ENQUIRY
. | . . . .
) . .
C] ‘H, N ‘Evidence Act, 1872 does .nat apply to cnqulr1u= conducted by_
-L=quf 5 lﬂ;.bomest1c tr1buna]5 The Taw: requires that. theso. - btribunalsi ..
Cj}ﬂ”“ ‘shodld ~obiserve - tha ru]ca ‘o naturuu Justtco 1n conducting thae
L ;)” enquiries and if they do so, their deciston is not liablo Lo ba
C: ‘_) 1weeachud on the ground that the proceduyrefollowsd was not in
i . ?LGQPdﬂﬂGﬂ with that which obtains in a ‘court of Taw (Uhion of
» o ( '-"""’ . Y8, T.R. Varma and athors : AIR 1857 SC_  882). AlLhough
! L Woae Evidonce  Acl does not oporats. in tho field of dJomeslic .
O _) enquiry, it is advisable to obsarve: .certain; procedura similar “to
l Ty that followed in a caurt.
Op y -
LA
\ ) and time of -the commoncomant of
L ») : :zg“;rf- . The ?m?loyeo ‘should be given adequate time. -~ For
O . bt qugn ”fLL‘"Us o  separato noltice s° necessary {f Lhe
‘_‘) . F o'-tosc Jat e and tlln!‘_‘: nre " recorded  ina . Lhe bﬂd)’ cofl the 7'
O procecdings and tho samz s nated by a}l concorned. ; :
) ~) . -
-

o0

O

e chacge) (Inatrumcntat1on Ltd. Vs, Presiding Of ficor, Labour ™ Cotrb &
and another : -'1888 II LLJ 222): If the employese admits Hhia
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The venus of the onquir
the employee is employed, . It can be firxod »lsewhere also for,unx
valid roason depbddiﬂa-on circumstances af the case, It can even
be arranged ocutside tf rk~place as long as 1t is reasonably
Poss ible for the em ' - In doing so 1t
has, howaver, d_that’ the interest of the dolinquent
is not sdversely affected. i
the balance‘or
specinl roasony
Placeo away from

3eon is that the

~If far any adminiatrative'or' other
easary to conduct the enquiry at a
the place of work, the only point that has to ba
.employese is not put to undue hardship.-

«  Besides the Enqu

iry Officer,
.his represaatat ive,

if any, and th

tha‘dhargpﬁahaetud exmployee and
presant throughout the

e Praesenting Officer shoutd be

_ enquiry. The witneases of both the
.Parties sho: y

- ‘MaRnagement:. sheulg

avidence . An

- disclose the ]

’ doGument g Lo bLe

o Ll ]ist'or'documenta o

at the enquiry

faLwlhé'COmencaménL or

T Hasun " AT Vil

}ToLNOssS0s could

s etvalaishied. bt -

‘ :i;d?ﬁficdlhywﬁn'

'Hinspéct ur study the doc
Cenquiry. - L

Thg“--parties

‘as and when thay dre called and  they.
after the deposition is. over.  The-
ard the proceedings in hia own hand but

nsuming, the usual practico is to use the
it can eves be r
wmlﬂt§ﬂq0ﬂeLQQRo;Brihksfﬁhi

should Jleave 'immodiata]y
Enquiry Officor may rec
since thias s time co
service of a typist.

transpribgd

The managemont side

. idlusual1x réprénented at the enquiry by
"1 Presenting Officer a ]

« by the
‘\efence Representative.

'ere is no hard and fast crule that the
appoint somebody ‘te prasant the case and  lead
is 4t nNecessary for the delinquent to engnage a
-Houever,

the Enquiry Officer, subject .to the,
sboplq ‘allow. the

| Parties +to .repressnt. them
through authorised ‘e E3entatives.  The- asuthorisation
ebtained " from the

the evidenqe'ndr
reprouzentat iva.
ralevant rules,

lettors
- Bartieys should ba annoxed ‘aa part of the
'rocezdings, - : S _ _ . ‘

The ' rules of Aatural Just ice provide for readonuble
cpportunity for dufsaca ga well aap

far 83 possible, the.partics.

ist of witnosses beforehand and

reliud upon ty them. "The na
n_which the man

"provide copies of
mos aof witnesasaes ,and
ugement prupoai%éshlq,Jh&]y=
SHOH’aubE_QiQenﬂto the uc¢us=d;omployau before or
Lhe unquiry, in tase he aske .for it (Syed

State of Mysore 21985 II LLJ s5g3). The: anmas of
#lsg e disclased ‘and copiess of docunerts

an=aBpropriuLa ing the enquiry. The. onty
such casey .jg that the parts;

‘beford. theé - gp

¥y normally should be the place where .

in such cases is.

‘ococdagmin_;hort—h&nd,yandhh
od vate Ltd, Vs. Kirat. Singh.
-wﬂ[HﬁUﬁﬁaﬁi’undﬁunathgr”fﬁ1QBT‘II'LIJ 98) . - T :

oppartunity .tu rebut an. .
~therefore, should

r

23

29 @ € O

-~ 1. aerrnr00c0 alal

v

el quiry. Cfficer should make their own
rrangements for - Broducing the respective ‘Wwitnesses. The
employers have ng fegal l.iabilitjes

or  behalf of

-and withijpg thejr pow
‘make ap ) :

the delinguent, Where such wi

: L er and con
fert'to.assqit_ - the  delipquent

tnesses are in

3
an

for. Producing witnesses

trol, they should pnly‘
By-extending all.
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1 possible help for Lho production of witnesses. i1t daoa n(::';.
% " however, moan that ou uawillihg employee can bc_compuncd by t‘:
employer' to .dopose. An Enquiry Officer holding the. dmeﬂt;u

C“) " . enquiry can take no valid or ‘effactive sateps to compel it

+ attendance of any witnoss; just as management produces its

@) . wilnesses * before him for iving evidence, it: is tho duly of ::U
. "7 etployece Lo --take steps to produce his witnessos ‘beforo K°~
W) officer holding a domes'ic enquiry (State Bank of -India Vs. R.K.
’ - Juin und others : 1971 II LLJ 588.). C
o The statewmont made by & witness before the Enquiry officer
’“’ in rolation to matters of enquiry is aral evidencs wheroas all
ddcumenls produced for inspoction by the Enquiry Officer as
@ -evidence, are documentary evidence. Both are allowsd in domestic
‘ Qnquiry. Further, hearsay evidence has a place in domest ic
ans ) enquiry; although Evidence Act excludes ft. Direct evidance is
!\)b . the evidence of the person wha personally witnesasd the ‘svidence
C“j - while: hearsay evidence is 'the evidence of a pcrson_who heard it
Iwi". N 'qtfdl? another. : "However, an employee cannot bo pun 1shec_! o' thae
oy .. .. basis of- hearsay evidance without having .any. - .direct W_A__or-:
g ... .-subzlantive. “m"ide"c"‘“"‘in"-‘-’rupﬂort"'Of'-':‘the"point“"'((;qrﬂ;'rf,a] “Bankaf s
O). fooIndia Vs.- Prekash Chand-Jda'in 3 1868 II LIJ 3T7).
0% . ‘

O" (7Y~ ENQUIRY PROCEDURE y

N . ' :S“ince departmur_)ta’l,'-'enquiries, both in public and privale

O’ w7 Temploymants, care quasijudiciail in nature, the Enguiry Officer is,
-~ . required to exercise his powera in a ‘Judicial spirit and follaw

O) : an’ . orderly course of procedure. There are no ruleas prescribing
R . the. order in which the Wwitnoesses should be examined in domestic
Oy 7 enquiries. It is opan to the Enquiry Officer to examine the
i - witnesses in the aordor he considers necessarydy in the- intarest
® - el - justide.’ The proper rule of order of witnesses is Lhet- the
'-'1- rLanemant shouid” lead the svidence. first--te substantiate the

O) '—'-31_"3'."90,3' ‘before "‘thwe employeec is catled vpon to deaefand. The

T . wiltnosses on . behalf of the management should be examined in. the

(\’ ‘. presence of the employee, and  'he should thon be given an
opportunity to cross-exemine - @ach witness. Thereafter the

r)’ *‘"lerloyce _:.':ho‘c:'ld be ca]'I_éd upon to defend himeslf 'and produce such

4 ».oral und documentary evidence as he might consider necessary.  It. .

s Lo SR Lo Lhe minagement b Lest the.evidence Lendered by " the e
O) ‘employee by ‘cross—exeminat ion. : . T
N - ’ '
o, ( .In admitting the - evidence the procedure tc be followed is
v tnal _ first  there should be examination-in—chief, thea cross-
(7 exam inat ion and -thereafter, it nocquﬁary; roToxaminatl ion bul only
b “f'—hr the permission of Lhe Enquiry Officor. ‘The examination of a
Q') . \_Hl:ne‘ss by the party who produces him is called his axamination-
"' in-chiefl ancd Lthe examination of a wilnoss by the adverue party is
Oj Called his cross—exsminat ion, ',
O’ .. The " axaminat ion of a. “itneun, subsequont Lo _l.l-u:-, crouay-
- Cruminalion by “the party Gho - called him,” 18 called ro-
O’ © Exdminalion. Witnéesses shaill ‘Lhoreflfure, be (i1rat axam 1ned- 1ha-
e Chiel, then

Cif Ahe adverse party so desires) crosy-—-examined and




exXxam

_ and croaa-qxam?nation muat’

. althaugh the ] :

" e which. Lhe Wit
fe-examinaz iah~

"o lay

lnlroducéa\wifhﬂth@ﬂ‘
c:amination;‘ the

cross-examine upo.
Lhatg matier, o \
- In an: QHQUiry. it mqydgq;-pa,nocggppry'm[or' the. Enquir: .
Officer to.‘call" ; idéarnice . ; T y

Concarnad maly . --d

Just §

Viewy

(The

Lingam @nd'otheﬁs.fTﬁﬁﬁ

L A8Ked

“Officer ‘can-
. irro]cvunt.

disuiy
T ircum

oS3 1903L.YT LLy 429), " In short, the,
Eaquiry . Officer 'CﬂqﬁotLOﬁWi:JimJtlthh~number of witnesses . but V.

also d

exXaminat ian
Lhe Proceedinigs to

well gy .

UL TYRY o

Cv rfaeinice

S%eet
“ﬁmpﬁyee

_than

any aesistuncu;
the right
frequirad

BeNuinenenss

O ‘ o S

(ir

the party caiilling him sa 4
ination

Srags-

Lifry

migatjgg:nnad not

-ﬁ\mipxp1unation of muttel :
rad Lo in: and §

any new matter |
Officer in the re

idericein1), ¢

!

-ﬁwhd;ﬁthg;fkartj
GUTd * be gt fact 1 y
asa efidunce

fiedin dociinir
was Hound .t o

:.hﬁﬁx.wiﬁnqyo.wh
e, oF 1

] -]
v

Stat® of  Andhirs Biie

ers i tho “‘question |
<At the dohsstya + The Enquiry,
4"dlsa1low thinks it s
Unless hat he was acting mala frids in
owing Somo

Questions which
t.viti@ﬁéug
Emp 1dyes s

stance wWouid no

wore relevant,; : auch -
d' vs- Theil"

he enquiry (Anandsz Bazar Patr ika
isallow quastinps_iq:qﬁdmi A
- But_in'a]]'huch Cases ha shaui
gother with-reasqna far hi

s8=exominat jon and rae—
d record this fact irt‘
s dacision. :
enQUiry may pe
and valid reasony
©f the caliygirgss

L S - R . . .
adjourned  friom time - toe ‘time | for
,importqncg or the: .

. {V.¥ Cis sduah_t'-‘.'-,,.:Bhﬁﬁlf_’.,'..!
be carefully’ weighed. & 1unnqcﬁ$§$ﬂ¥g92!5y;j‘
in Camp.let fng the ‘en '. % '.1‘{HﬁéfthafFiﬁ&§fﬂw_e
disallow the ‘adjouramgh s it.is- 3060 ivo 1663 Grounde |
A party cannot also ajyg =y ament -of the case
o0 the grouhd that "LRE dulte ; i is not. . convenient

) to hisg cuunsq]a_mConydnﬁéhcduof;'". insel st ‘subzerve tp the
@m_fﬁﬂﬂFQé?M'iﬁiﬂrbﬂt'OrrﬁdmiﬂiﬁLrﬁFi -Viswvanathan nand {
Y othars Vs.Syed Abdul Yajid ang Others: AIR 1983 sc LEER RN '

I the chargcﬁshyg&“'"ygmbloypé' does. not avay} of tho
WortuniLty Lo eppear Befdis the Enquiry Officer ‘without wvalig:
Teasony despite jssue of proper notice, '‘the . eNQUiry npoy be -
conductad eXx-parte. gut thia should pot be dons at ‘the firat
insLlance,. If the employee remaing absent despite due -notice,
°ne  or Lyg adjournments hiny be given as
Lthary fact should be rac

ltsued to fiyg,

In ex-parteo
the Enquiry Officsr to
e behalr of Lhier rnasg

tecord tho
nNugement 7 suppo -t of the charge
Che FreCording of such v idenca

wiil be m absence of Lhu'r
A% i3 not dove  the CHguiry .wy ] not be
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o i, s FOWAR S - & - 4
0GB L IR St ‘. .

LT S B L # g g r‘ﬁ,—_ g,.- .' .2 L ‘._
::ulid (Impor ] Tobacco-Co* f*Indiu Vs. Thuir kKorkmen : 1961 I
; .’a....: 414).. It is thg.duty of.-the Enguiry Officer ta protect . the

" not get a: ‘walk—over. In fact, in ‘cang "of ‘Gx—parte- enquiry tt:::
£ “is oa greater ruaponaib1ttty on the Enquiry Officer to sesn 11
55 PP all. the formnltt:as are .proparly observed and notad and that a

nacedsary evtdcnco is produced and rocordod

.

P
et

- After the cv!donco on both 31dos 13 closed, the Presenting

Officur should be 'allowed to make his uubm1salon explaining how

. in his view the charga has been ostablished by reéferring to the

: relevant evidences. of ihe witndsses and othor documsnte (exhibit)

splaced.- bcfore the. EnqujryuOIflcer.r Hhe _ggc Presenting Officer

. mncloses” hlshaum—up statcﬁaﬂb”%the ‘ehafges: 'ﬁeted omployﬂﬁ Bﬂd th°

dufance representative should bc give C

presont. and aum—up the- aubmqas#nnmﬂf bhn X 1

Enguiry orracar may, if; s sorPéydentad Pogrant t Qt”udhuurnm=n§ft%

'reach’ sido, for preparing f?@ir ruapqctmv_

' prusantation befare the ‘Ehquiny Offiicen

raising cr ‘new pountn‘“ﬁuring “q&g:u . . ?E ) iwaflnua¢
W:Preaentlng Offtccr

OO I8

4.
BN
]

"t

N
" ‘.:
.

L7

“waddition” Lo'apr" in lieu Gf ‘oral ututement as above, make sum-up

statements in writing. This will have to be taken 1nto account
by the Enqu1ry 0ff1cer [ as recard nf ﬂnqu1ry.

St i

>

L Thu proceednnga of lhn onqu1ry ahould
. varbat im. ' EBach Page of ‘tHe
Bigned by the Enqu1ry Officor. tﬂeL
charge—sheatod employee and his- ‘representat ive, if any. The part
o - the prcceasdings which record .the ev1denca given by a
. particular wvitness, should alaa contaln his initial or signature.
- - Tiem signatures or 1naLtaIu of - the, poersens invoived in the engquiry
: .ngludtng Lhe. witnesses,
ntde by or before them. ] If anybody- refuse* ta a:gn.!tha ‘Enquiry.
£ Frcer should rucerd the Fact “jn. the' procuad1ngs ILSBIf*'wItEhQB
irran  held thalt as rar as possrbiu, tho stalﬂmnnt ;

should be signed try thw pnrbles rand: the En
failure tad do so

Services - Vg

“bo reccrded correctly

J

@ 18 9] X9

is a"Mere” Irrcgularttxﬂ.CProvrnan1 “Transport

-
0,

- 1
§ v B -t s
FE .

'“ﬁ"depnrtmcntal enquiry -is 'hot 4 mere formaltty and,

Lthereflore, it shauld be conducled with a7t} the sorivusness. While.
every Lrivial beeach of the rule

y 1nva1:datlng Lhe enquiry,

v

LA
-

a non-compllanoe of the .rule which
resuibts in the duning of reasonable Opportunity to the daﬁinquant
and violation of the .principles of natural Justice, will vitiate
the enquiry.  The Eaquiry Officer .ahould  also endeavour to
'UOﬂc1pdc the procecdingu as sxpedltlcusly a3’ possible. ° This
bhowaver, duga not mesan that he should rush through the procedure.

tie musl snuure tha! ‘he '8 doing justice to thier cuye and affording

adequale and rouOnuL!v spportunities to the parties ta  mnke
tuirc submu;s:on; T. i

L SR afIe e’

0

RO

az domoest je. engquiries are qQuas i-judicial mn
£ fature and it gy, thorefor, of utmaost importance’ . that these
. . "snauiﬂ bc conductud tn o mannur which will lnuplra GUHfldane in
. Lo . : .
8
O . 7
' - a s \“-(.
i? AL R
0

)t

[

3

del\nquont« omployoo s intorost sg ;q;t the munaatncnt Jjust doos

The. .

tﬂ%onknt%; ;fa Wiy

ras Vall ag the defencs reﬁfaucntdt!?o may 7idﬁ'&

Prdcaoﬂings 80, rccordud should be
Preacnttng Officsr, the .

are in uuthent1cat1on of the statement:

3 &hquiry,u}f
qQuiry Offlccr;‘.though,'

SLaLa Induatrlﬁ] Court and mnother : AIR 1663 SC
1143, L . ‘

R - - LA RN Tt SR
e e TR . . :

¥i]l not have ' the effect of'

‘. -~

X 2 Y
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* not . completled- ‘With s

) uhurge—QheoLed emp loyea  in
T ahalysis of evidence which wou

-there g

ﬁvaTuutlnu qudcugg in

the 1wpurtiality of the énduiry Of ficer.

V. ENGUIRY*REPGRT

One of Lt
“that' Lhe Enq#
far the same
V..r. Thﬂ'lr' v

e ImusL?Fbcord hts f1nd1ngs wtth roasons
rt.(Sur Enamel and Stamping Works Ltd.
83, TTLLy 387). All domeslic cnqu'r‘°?

should, 'tq aﬁvfa1lowed by a. . report containing §h¢
.o 1usuéﬁé;;of the eaquiring . author1ty. Indoed, the Enquiry

HOficer: io duty—boqnd to record his findi ngs. If Lhc aexarcisa is .
' Oqug§1ve ;tatcmcnt of conclusion thea it-

will DbLe exposad ag  on
amply formaqity’

The ehauidy:
“it musl  rovoal L

: ; L -;has;appfweﬂ%l
evidonea . g ‘Since:

'fﬂnd}ngs' ‘may *load - LowQQmpoarvt n;

‘punishment on ~tho telrnqﬁ% it Hs hiss duty‘tu ABEera élearlngﬂﬁ
S " precisely” ‘ Ton-dlong - with the reasbiEi “The  failure

‘Lo recard any” f}ndin
constitute a

Co.ltd.Vs. Its Horkmen 3 AIR 1984 SC ?19).

“after haldtng the eAquiry will . curtainly

The whole: obJeot ng.u'domest:c anqulry 'agﬂinSt_'d
delinquent omployee ig’ tu-enab1e ‘the Enquiry Officer to decide
upon the marits of the ‘case before ‘him. Accordingly,’ the Enquiry

Off icer is required Lo record his- Tindings, with reasons, -on .each
of .the charges

Live cace recap1tu
Allegations- constttut1ng . the charges, (ii) the defence - of _the
respect. of each charge, (i{ an

ench charge with. reasonaﬂtherefur

resort Jhould Indlcateubrreny thu

whather in Lhe overn]l\w4eu ithe :employee is guilty- OF'ﬂOt'-QUi‘tY
ol Lt ¢ charges. ! As the'd

3ﬁob of the Enquiry Officer is Lo find out
ihe -bruth, he hub to . be..

e vxerciges: gy qud..il—.Jdd‘ii.‘;’i'Hl »flunc:t.icn and,
mustl show an ‘Lhe Tace . di""

on ecach and every charge
1% % find out the.malntafnab|1|ty of Lhe charges. The finding

Siwould as suth Jtr1LL]y conflne ttselfl to Lhu_charues SLQ(QQ in
_I.hv... ‘chiar ge—sheel. : : .

-thurefordé, his order
i Lhed Justxf:cutlon for his conclusion

Bubncully il is necessuary Tar the Enqutry Orficer ta sea if

g  &8ny direct cvidence to esblablish Lhe charge. . In the
aLsence of wny direct ev idence, it will be in order for’ bhwm to

Procecd  on the basis of ‘propondecance  of probubilities.'s In

of probat
.such anp "evidence. ‘In a criminal.

8

lb"

serious infirmity in the enquiry itseif (Khardah

The repaort shou]d contain (i) a short recital of
lating briefly the charges and..the statemonts: of.

1d reveuwl appraisal of the GVIdunccH
Presenbed in aGpport : ‘af eanch charge, and (jv)- the "findings. o0

- The . concluding portion of: theﬂi
docislon on éacly’ chargu and:

Just ‘and fair. with utmost:: obJectIVIty.f

The Purpoye aof deparimental enguiries:

the domestic enquiry the probabrllttuu of
-2 case mus t also be considered. [f there is =a relisble evudence_'
ve value the Enaulry Officer can base his flndlnqs on .

case suc1 "inference.: .not .
perm:ssnble s the: requ:red standars proo beyond doubt'

. | - _ -
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%, . Ho;«uvnr. in u doparlmontal enquiry guilt noed nat be eslablished
£

boyond roazonable doubt; proof of misconduct may‘.ba suff\cwnf
{(U.0.Juin V8. The managemont of State Bank of India and anothor s
MgB2 I .LLJ 54). Even then & mrouusg;gsgqr_?houlg not- be
#ilowed Lto t.akg;thc.;.maéc}a'ﬁ'—pfﬁa‘r;;‘i'-h"‘;“jdomehrié‘-'.‘i-;-,_r_;guu-y- The
principle. that in pudishing the guilty scrupulous care must be B
- taken Lo sua that the innocents sre not punished applies as mugl} -

" to-.regular. criminal trials as to disciplinary. enquiries held 0
iundér TTthe - ;-.i't;&ﬁt.ut_orl"y rules. {(Nand Kishore Prasad Vs.” State of -:
'+ Bihur and others : 1978 II LLJ 84.) |

il
\
'

iv N

J.

i

R e R Enluiry, €8rsholld not suggesl penalty in his roport
Lo U less,  the! rulss ‘Specifically require him to dao so. He . ahould
P "7 Tonly record - his findings s to _whather _the charge stands
L) . estdblished on the basis aof the evidence lnid at the epguiry .or,--
»
5

Of £

it cunnot be taken as BEoUSH. e cannSti and shua]a. Adty Halke: oo
ahffréconméil-idnfiéh'_qr‘ sohggestian ¢ garding’ the _n&’EUrengng‘_quﬂﬂl‘-W‘ >3
of puniskmént to be Impesad iy ‘_gf?f'—é:_;fjf}_ﬁﬁf,jﬁ’?ﬁﬁ:f?‘:igt'cq‘?’!}P\E”:’tﬁﬁ'? R

-+ .disciplinary .author it3os FURIEFS Y the . tatutony:. FUle? ori. the. ;.0

Speciric’ f "ordef T:.'I'"_"i."riid;."-f"r‘?f,Hh'»'x'i'b‘h”?‘”&ﬁ‘_*,d??ﬁ'i'c'u‘ s appointed to “hold an

g_) Encliiry 8o requires, the Enquiry Officer aeed not .make any

BTN ‘recommendat ions - as  to -puaishment ‘which may be . imposed on the

() ' .delinquent employee in case the charges frames againat . him are

held us sroved at the #0quiry.. (Union of India Vs: H.C. Goel. :

Cy ... AIR 1964.SC 384). . Hoﬁ??éf“_;;"'i_t"'__th'_d,,-{é}riq;:i_r':_inja‘?g_..igl‘__t..‘:_l;h_‘c';r'ity.__is also

s I designated as “disciplinecy autndrity,. ‘thei he shoulid jindicate the.

O penalty. Oaly in such ‘cases it wily be.Aocsssaty for him to . tay . -

' .. down Lhe punistiment taking . iato. congideralion Lhe employes's past

Croo record and any siibn;__iﬁ;-ioh’ ‘tha't” the! "['atté‘r.my_like to wmake in

&}’ - LAls regard. ' - - ‘

-
Gi--g13d

SR Hitherto it was not.c red rr Lo, Focnish a I'C_'-Q'I?Y_-
P - of the report.of Enquiry Offjcer bo the. chargersheated employes:. '’ '
)T 4 prier to recording of Lhe findings: by: the ‘F’;'_i-?.'G.-EPJj'?":‘«!-""u#‘:'“—_‘-o,'??'-t‘y-"-- -
~m | VUnless the conclusions- of. the: enquiry \ng, author ity are accepted’
f) by the disciplinary authority, the report. has. po : signiticant
value;  Lhe Tormer acts.as a mere -délegate of the latter .and his .-
C’ findings are r~t binding on: the d.iacip]ip.p.rfx__authprit;y_. - Fuirl:_l'flec,'.,
I | i Be-Casd.vhere -"tﬁe'i.‘ffi-i'riél,inéé.__»_._'_'gf;-'._t‘h'_f,:-.'_ Enguiry -Officor.  aré. ans vl
© favour ‘af-'t'hf-"-"hﬂipﬂ'i-dfoa_. ‘but the discipliinarysauthor ity comes to a
di‘frerent.'conclusibn' on the evidence on record, it cannol be said
"~ Lhat the principles of natural juatice aro violalted Decuuse the

tmployee was nol -informad by the disciplinary authority that - he
4 wouid differ from “the

findings of the Enquiry Officer,
. Therefore, it was held "that non—aupgly of the Enquiry. Officer's
C’ report Le the charge-sheeted employee before. it is considered by
the disciplinary authority, is not in violation of the principles .
("‘, . °f nalural justice (S.Kannan Vs. State Bank of India : i9go. II .
L LLY aB7)., Yo . . - : .

k_’ _I:Io'we_veg-, in view of 3 few later decisions of tha Supreme Court,
O+ It is advisable to forward a copy of the. report of the Encuiry
o Citficer. to charge-sheeted employee before il ° disciplinary "

action on the report: Yhile forwardirg. . -
Y be advised that .the Co :

L.considered aqecessgry. tol For

S _ au.thor_i.ty Proceeds 1t~ tzke
@ " "the report, "the emplovee ma
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disciplinary AuUtherity will ' teke -a
examining it  hyt ‘moanwhile -1f Qe 80 dea{res he may mako any
represeatation o submission, -
pr}‘gecgiggj 1los may not provid

’bﬂqdirx{ﬂwﬂ“ S usualily conducled after t
is commun icat, i

‘ At has been held that the
La represent .befe i

te proposed punishment
dalinquongris-cntiticd
the c¢onclusion of the Eaquiry
r some of the .charges have been
been-an snquiry officer .and ﬁa
2 report to the disciplinary authority at tLhe
2 enquiry holding tHe delinquent guilty of all or
eaﬂgﬁﬁﬁith“the proposal of ahy'particuiur'pgnishmcnt

Haqu is entitled to a copy of euch report. .Ho
ake a repras, E Ag
1on=funn Ts g

- has furnished
cconclusion af
.~ any_of Lhe Ehatk

ce '-'.-‘"E-_-O'(‘-”‘.F?{-;E—; :.‘-:-t
iz also ..
des ir as,

d .. _iéa .n g I ( T-’.'::i--
N . rorder iliugai'ﬂidb1egbo:hthl%ﬁ““J: n
.. % Mohd: * Ramzan Rhan ::.19g;
P ;ﬁ.SuprﬁmﬂwCoqrtfaubﬁbﬁﬁ
- delinquent omplayeaeo
Enquiry Offjcer
Procedures °
the " aubject or- ar
("_EMplques -in Rl
’ Governmeﬁt.ipuﬁlic_o

f:Iudia and others: Ve,

iplinary enquiry are silent.: an
e against -it. "Further; this will -apply to
establishments whether Governmeat or non-—

r privuta_septor_undﬂrtakingq\and whether. the
enip loyee asks for the repart or nat, the employer i“J;“"dqr
abliyut jon ‘Lo furnish the report to’ him (Managing Dir°°L°f35,
- ECIL, Hyderabad Vs. B Karunakae 318084 I Lty 182). : .

i R

R Y ——

~ Refereage™ . -

?ﬁf“%”*”T*Tth*FGEEa}¢15ﬁj%b§‘ VT:':," R e
TR :;”Sikf:DATTB ' -
(. Tota-McGraw - Hily Publishing Co. Ltd.
N g — 4112, hsat ili:Rééd{
.. New Dethi : 110_502‘
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suitable dacision “after

Even thpuqh tha,gtunding ~ardors. . .
e for ‘the ‘swocond” stage - of the

gntation against it ir he so.
Ol'_'.t ) uoy’ld_. u_mqqr.‘cs-:;.._ tO e
wWould anakei:- l‘,h'g- t9nal -

‘ report of .
s laying -down . the -

Guide to'DISCIPLINARY ACTiON- =™ "7 '

881 Ity 2030 TR five saﬁﬁa]éshch%~af:athq,;,

S - _ ;lﬁfl . .\ | ii | 6o
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 DOMESTIC ENQUIRY Lo
Somé jurisprudents are of the opinion that there are four nnportant
prmc1p1es of natural justice : e , .
Rule agémst bias, ST i LT
+Rule for &'fair hearing; NI

Reasons should be glven and-
A copy of a repoit or other sumlar ev1de11ce shall be made

available to the effected person T e ——

SR

% - ._,.':..- .

Ihe comnuttee on Ivhmstezs Powers classzﬁed the mles mto tz xree

.-..-.-.-\. 2

-important prmc:ples el T ‘
1 NG one §hallbe_]ud0 mh§=0vg114”s r:’nn-g g-f ‘7_"7";.’.‘3.’-"’; P D dg

2. No one shall be cond'émhed itheard; and. -

ey Lha ‘.%.\" T row "

e o ; 5720y 1 .

- B 2 £ V.

. 1 a . ”’J: n"-:'.‘-‘ =3 [ o A WRES. IFETY A 4 PR . N

. 1y N 4 : CANR ORI S P

. el et e - e o -, B .

L "+.-“}:"!(":! " w"""i"-'f.'i'.‘- R :.‘.\ Bl .‘.“.t. Py L -,-;,--.-4,(5'.,,'-. N ‘s:-(‘ 4 _-J;‘ ',-\,‘ - 5 ,' . .‘.,I,_,__. 5. P -_;-1,‘.;-';j. T et . . AL A .;,. .
. 3 A i S S 7 S e . vt

Seme Enghsh Junsprudents clasmhed the pnnmples ot natural jusuce
-into two important categeme,s{mamms they are :

1. Nemo debet esse judex in: prepna causa- NQ man shall be a. . L
~ judge in'his own catisg; Hnd- | | .
2. Audi alteram paxtem-» :Hear. ihe eﬂler mde

IMPORTANT POINTS T

A Who can be appomted as an Enquiry Oﬁicw?
A person who is employed in the same establishment can cenduct 2
) .:Domestlc Enquiry. It is general procedure adopted and stilk

et continuing. The industrial jurispriddence suggests that ifan

independent person (not belonging to emplovee and employ.r) is .
appointed it shall be more genuine and good. But itis aeoepfed by
all the jurisprudents, justices that the cemplmnant should n¢: act as .
an Enquiry Oﬁicer

| B Notice : Notice of enquiry must be given to the .!.’orhhun wiih

- sufficient time. The object of this principle is to give sufficiznt time
- 1o the worlqnan to prepare the answe1 and &range evidence:: 1f any

Fage 3 of 5
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DOMESTIC ENQUIRY

C. Presence of worlanan : 1t is proper.to conduct Domestic Enquiry in -

the presence of workman, Who is to be affected by that enquiry. If - .
=% the workman intentionally, negligently or recklessly avoids enquiry, |
i, o Sven after the notice and sufficient time, the enquiryinay be . S
“=conducted ex parte. But it is always genuine and proper to conduct
- an enquiry in his presence only. B .

" D.Audi alteram partem (Hear the other side) -t is the most important
<22z - POICiDle of ndtural justice. The-workman should be given an T
. opportunity t6 explain his innocence, produce evidences if any. -

. - E.-Cross examination.: The workiai i
~ examine the Witnesses, | “EoT SRR g

" F. Documents ete. : It is the duty of the company to submit all the o
- copies of necessary documents concerning to the allegations. Before
reliance can be placed on any document, it must be placed before the
person charged for his information, commerits, criticism and also '
- rebuttal by him, if at all.

- G. Attepdance of witnesses : It is the duty of the parties to arrange the .
- - attendance of witnesses-on their behalf The Enquiry Officer can . Y
- take no valid or effective steps to compel the attendance of any o
. witness. In a Domestic Enquiry, the Enquiry Officer cannotrely  : - o
- Upon Ius own evidence. No person should act as a judge and a -

witness. . -

- H. Criminal proceedings : If the criminal proceedings and Domestic .
- Enquiry are initiated at thé same time, first preference shall be given j (
o criminal proceedings. The employer has to wait until the result of
.. criminal pr ings come out. There afier he May '
- Enquiry. But, theoretically in Legal positio
- parallel proceedings before.a crimins |
- Enquiry officer, unless there is rule in

‘ Page4oé5
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basis of which action detrimental to him is proposed to-be taken and e ..

DOMESTIC ENQUIRY
Trade Union leaders or lawers on behalf of the workman, it is riot
against the rule. Practically, in certain curcumstances,
the Standing Orders of the ‘company may. allow the rcprescntatxon

The industdal jurisprudents, are of the - opinion that thé right of "
Tepreséntation should be recogmsed asa legal nght i1} Domestlc ’

Enquiry.

1. Conduct of Enqmry Officer : Thc gcnumeness of domestic Enqmry
depends upon the conduct of the Enquiry Officer. He should be an
impartial person. He should not draw upon his own knowledge of
~~the incidents-or- to cross-examiné thé persons charged e

K. Enguiry Repart Enquujy Re }MShould notbe lengthy and -
~ elaboraté. The Enquiry Ofﬁcer should Tecord clearly and’ prec1se1 L
- - his conclusions and to mdtcate bneﬂv h.lS reasons for reachmg thosc X ';"-f; IR
" conclusions. < - . : .

CONCL USI ON

. The apphcatlon of the prmc1p1es of natural _]ushce has no
straightjacket. The application of these pmlt.lpl&i in a Domestic
Enquiry depends upon the facts and the circumstances of each case.
The basic concept of natural justice is that no man should be - - S
condemned unheard, he should be informed of all the allegatlons onthe: ... Py

is given an bpportumty of making his'representation orpresenting his. ; . B
view point to those allegations.arid consideration of that representahon TG

R .‘or view pqmt before actlon detrimental to h1m is:taken:::

by,




grievances. _Whatever may be_the. Iegal prov:smm., bipartite ¢onsultation for. . ..
© 'redressal of grievances may ‘lead to prompt results. It is the re3pon51bﬂ1tv of a

AL

@

GRIEVANCE HANDLING
It is said that “when two vessels come together, the sound is ought to be”.

When two persons come together, due to- lack of understanding,. non-

B TR

" coordination, difference of opinion develops This results in dss;o;fechon, T
discomfort and gives rise to complaints. Thus the grievances develop. f

As such, legitimate and genuine complaints in the work place are called E
grievances. Many a times such grievances imply violation of the individual's ,
rights under the Law of the Land or Umon—Management Agreements e e il_f—

~ Due to neghgence, purposeful acts’*“f an individual, complaints develop agamst R (

"him due to hzs brhawour, mews actions. Accumulatlon of such gnevances .
disturb the peace In industry / establishment.!. As such they need: to'be promptly .

5 ;.. i

.. .1edressed. . The- -employee may" be partly responsible for- giving rise to some of B
these grievances while some of them may be due to domestic problems, indecent ¢
behaviour or adamant nature of an individual. . ~ ‘ :

Why Grievance Procedu.re ? In an estabhshment Increase in productmty /
services is possible when the employees—employer relation is healthy, sound and- {
~ cordial, Both the parties are expected: to eliminate the causes of dissatisfaction in
_ day to day workmg like delayed action, negligence, etc. Both should set rules to -

- demolish the dlfferences Much depends ‘upon goodwill, cooperation and
' mutual trust. '

Government has enacted Factory Act, 1948; Employees Standmg Orders Act
1946. In the Banking industry separate estabhshment rules exist to settle the

CCCCoceoceotoo oo

Union '/ Association to seek orderly and peaceful means of settling the |
grievances. It is, therefore, the joint venture of management and trade union to -
| make the grievance procedure successful at plant level / Bank Ievel to attunea . 4
- peaceful atmosphere in mutual working to satisfy the customer by glvmg ' 1;

efficient services as the rules of the establishment. ' . .

e .oe
The Céde of Disdpline and‘Grievance procedure : _ = S o

(

| o ~ (
- The Code of Discipline adopted by -the In’dian Labour Conference at its 16t o
session -held iri_ Nainital durmg May 1958 has highlighted the need f_or a. ‘7.

' - ’ . ) . .. N . - L ‘
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" Model Gnevance Procedure and How it works :

: The Management and Unions have a very unportant rqle to: play for its
' lmpleméntal:lonmns real sense. -

gnevance procedure on an agreed basis. The code provides, among other thmgs,
to ensure better discipline in establishments. < I

Managements and Union -agree :

“that they will establish upon'a- mutua]ly agreed basm, -a Gnevante P
which will ensure a speedy and full investigation leading to settlements”

“ that they will abide by various stages’ in the Grievanc -P
arbitrary action whzch would bypass this procedure i

i 3 i .T_Z.'.‘"_
A model gnevance procedure was also evolved by mpartr ery» S
(mcludmg management representatives,: ‘workers.. /. - union rep;egentagveg and,

government representahves) for adoptlon by the estabhshment, Q{g;:-;; ' A(.tuﬁ"ﬂl’ it

f ,--.. . e

“oling estblishmoent pEEm e
'Hus pl;ocedure may either form part or an agreem éea\ghe_d b,eWm thﬂ, ‘; C

..... - AN
" »Ln.u¢ swihids e

management and the recogmzed union covermg vanous aspects of remployee-. e Lo

e gement relations or it may be con.ﬁned to grievance: settlement only.

Both the parties (union and management) have to adopt the Gnevance Procedure
as a matter of comphance with the provisions of code.

e L
' .

.2)"' tManagement should cIassxfy the 2) A union spokeman js; necessary to

ROLE OF MANAGEMENT ‘ ROLE OF WORKERS . ) S
: | o LD Trade unjons should adopt t.he cc;de U
D L;I)aﬂagen:hent fmfiomglsent ’ ﬂ:O ~ in letter and- s’pmt; rﬁore T S A
. ooserve the fundamentals of the should ensuje Hiaf thereis no harm-| -
Grieyance Proc.edure .

- 7. |  tothecode proceedings, ...

o h" T

gneva.nce as: . represent the. : grievance; . Workers | .
. . representatives dre mostly seIected' '
-() personal relationship / elected to defend.’ . ‘

Instructions may be issued by
management to take up the
issue by the officer incharge of 4) Workers Representatwe must" see
“the persons against whom the

' complamt has been made - the followmg

3) Recogmsed union representatwe is
a must.

o (i) -Thie Grievance must be in
- () other than those of personal | writing . and presented in
.. relahonshlp - should be taken proper form :

conc'enﬁng the

up by "the workers _with the (i) The facts




management.

3) The designated officer who will
hear and settle the complaint in the
first instance, If Tiot settled at that

~ managers are to be designated for
settling the second stage

Grievance Commiittee constituted
by the management at ‘the
establishment numbering 4 ito 6
persons duly . nominated by
employer—employees/ uriion

thls Redressal Committee. ]

5). 'Unanimous recommendanons “of

this committee may be put up to
. top management. It should be
invariably implemented. If there is
any difference of views in the
committee members, the relevant
papers have to be placed before
the Top Management for its
decision. - (Here Top Management.
Or a person. nominated by Top
* Management). However, the
Personnel Head will communicate
- the decision within 3 days from the
“Report of Grievance Committee’s
... recommendations. Appeal
B R procedure-provmon -is- there if-he
e lsnot satisfied W‘lth the decision.

6) Whenitisin process, management
.-should not pass the orders (during
pendency of the case nothing

authority designated by the

4 level departmerit heads, reglonal T

4) If hot settled at this stage a 6) While putting “down the.. gnevance o

cand |
~ personnel department head can | .
also be deputed as an Advisbr of |

grievance must be ascertained
~ and properly argued.
5) The written grievance must contain

i Protest against some- unfair
. action of the management
i. A request -
condition -

Hi. A request for payment of 1oss

cause must be narrated

the conciliator or higher up -will
know correctly :

i What you Want to emphasxse

ii. Thereason Why you want: J,t
m How it all came about and
" iv. When it occurred
8) Union representative must present
the facteas effectively as possible

9) If it reaches for final decision for
higher , level, Iot depends upon

- marshalling the facts =

10) Investigation is a umon actmty

11) Representative who pledds the case
- should know the service corniditions |

properly without bias.. He should

be fully conversant with the.
- precedents, . past  settlements,

_conventions, agreements relevant

provisions in Labour Law. _
12) Schedule to grievance handling

L Try t0 meet problems of the]
department before they tummto i
complaints. :

ii. Bea good hstener, w1th interest,

~ should be worked out). so that’ the aggneved will |
7) ‘Management should provide all _deVEIOP confidence. “ ‘
, the clerical and other assistance for | - Use a p ositive a fr1er_1d1y
the smoeth workmg of the approach, avoid either
Com.tmttee | o aggressiveness - or a. defenswe )
attitude. . %

‘to Correct the

7) The case must be: so presented‘that

and he should argue ~the case| -

of pay mvolved if any-... e[t

ool
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; , . iv. Have patience, pounding the
8 The Workers' Representatives itable or. shout:ng does not settle

. o shIouldhl;ave aciscss;{to all i\e - v-any?ﬂling'
relevant documen owever, the | ©
management . has _the right. .to.| - v Avoid pe

a1

(,. g T Y,

R e ;:;ehp
) i _ information - which] may be E

considered to be of a confidental
nature, The union ]leader showid

not si:ress too much R S
EE B T
e vm Keep the qg :_L._ d
_ i coiatdiladid emple;zeg“fon._"
) L. i ¥a as..iOZWhatdB‘
g I: asE; FRUCTT Jn -
¥ P e
! T peeonalt S piaseni. bedaeing - g'fv ffh o
: j e i"‘1""f”"l‘:l'l’elﬂ:lct-:l ‘dtﬁ"‘oppas],te pa_ﬂy"{b”’nS:.‘u'l-:_.:-m
i ; T consﬂeryour arguments i jigwaleati -
AT Ux. After L a dec:smn ‘has. been
Yo : . reached, see that ltls carried out,
i "o “!'C.': ) -
Stages of Grievance Handljng' L .

I¢t Stage : If an employee has a gnevance, he should take ﬁ lt'o hJ.S lmmedjate‘ g
‘officer and he should get the reply mth.m 48 hours

TEELY 1,-. f ‘- -.. f" H
r \Jaﬂan;-,r-:...,.. : i K
2r¢Sage e s ot sasfed with he Hepartmeit seprbseniative, i htild g

“to Manager The Managef should settle ‘the- gnevance wfthu; 3 By, 13 Gl oo, o
be recorded i SRR 3 ceng, L tn

™ R @

B vr RN Tk ars! ! H ¥ i
3¢ Stage : If the employee is not sat:s&ed hef}‘loiﬂd“g 007" Hepartmental «
grievance committee. . |, - - - :_

. . appaend O
- 4th Stage : They should cimSIder w1thm 7. days ,Del‘;yLll:ﬁe} '_l‘:eqrecorded The ' i".
Committee has every right ‘of access to any papers conmected: wﬂh the enguiry:.
This right has, of course, to be exerased with good card ng JéllscretlonN Whéther
there is ananimous decision by the Committee or notmn

the employee is entlﬂed to
know through Personnel Head of the estabhshment

‘-J'

— e .
S .

| 5“'l Stage : If the employee is not satlsfled he has a

. Her of management for revisiort. He can take his uriion ofﬁaa]s General

Secretary / President, etc. with him for discussion. Management has to inform
the decision within one w: eek ’

right of Appeal to the l'ugher

0000000000000 020000005030090 \3.0 0.0 O
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In every stage i e employee is not satisfied he should appeal within 72 hours of
the receipt of the decision, or if no decision is reached, the appeal should be made
on expiry of the stipulated tme, Fina]ly he can go for Arbitrator. Arbitrators

decision is fina] and named ag an Award.'

- Constitution of Grievance Committee - In case of recognized wnion’ 3

"epresentatives of management Plus a union representative and a department
representative Where the employee works,- |

In the end we see whatGrievance means and its definitions.

) A Written complaint filed by

am employee.ciaiming_unfaif‘.tfeatﬁ{éﬁ

Dale Joder .
2 Any real.or itnagined:fge_lingibffl:{:gr'éarialtinjusﬁce:which?—:ﬁ.:n emplg;fee“ _
. has toncerninig his employment relationship  Keith Davis ST
o3} Grievance is any discontent o dissatisfaction, whether expressed or '~ ()
"7 not, whether valid or not, arising out of any thing connected with the \ O
- establishment which an employee thinks, believes and even feels to be .
- unfair, unjust or inequitable - Jucius - . . - A
| | S | B (0
- 4) Any complaint of any one or more employees have in respect of wages, .
allowances, ~conditions of work and ‘interpretation - of service RS
; stipulations, covering such areas as overtime, leave, transfers, p
promoﬁgfls, seniority, -work .assignment and ‘discharge constitute S O
grievances—lntemational Labour Organisation (ILo) . . \
Gnev_ance should bé solved at earliest to develop better Human Relations at B
"= wWork place o U
| o 1 o
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§
O
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)
m means common _ ’ k
: Communication is undoubtedly one of the most central elements in an
& organization. It i isa very dynamic aspect, whenever any. adjustment of parts or ,
O coordination of activiies has to be. .done, , it p:_lusg_ ‘be " done,,, thr?ugh . L
- -3 o rf;gaﬁ'ﬁa’.-u T2 7 A ""’-’"ﬂ:-i e "
e com.mumcanon whether oral, written or otherwrse s;:hema{rc (Withsigns) ==
O Communication is the eIement which sets the . orgamzahon in mot]op ;whld'; e e
: R WL Sine s O LT B HE PV
informs the othegwrse dead structure wrth lifejand metamor_? dses it owards Ve e ey
S ”“"”"‘“r“ ey 3% '_'Huu TIOEE Tl :.'."'5"".'~'.{1:‘ PR
- richer arid more shtrsfymg existence.
O u-: P e b 'y . |‘ [ 3 - "\':

0 Defmmon (1) Tt is an’ effectwe f-ansmrssron of a message from one'person or

body of persons (sender) to another (receiver). 'Ihe meahs throy:gh whr_ch the
message is conveyed is called medium. (2) Danial Katz &: Robert Kahn.hav ve
defined communication as the transfer of information from ‘sender to the receiver
with the information being. understood by the réceiver: 3y Commumcatlon is

essentially a soc1a1 process by whrch contact is: eStabhshed between: mmd and
minds. :

Y o

’
.

Jn_fr;e FH

- ST
. . ' '-—~-x ;a.-u; L N

. e Tamy a2t
) ) i -.-‘-.s.-J.-.xl""_\_;l. TECUNGEE o
T4 steps of Communijcation -~ - )

_-.:.;','-:,r..,. Ty o= 1Eiia. i
-

Sender Recerver mode of commuruca,tlon (medru,m) message

o Wil Srid: . .«:,_;__,-r; AN o b B

Listening with understandmg and then domcr
complet

The commurucahon cycle is

. T T -

Mode of Communicaﬁon Sender’s message is to be received vide : (i) V. erbal : oraI

talk across the table, telephone (ii) Written ‘Circulars, Letters, Pamphlets Boards,

Hoardmgs, Pictures, by seeing wrtnessxr g, readlng

D Radro, TV, Tape - hsterung and v1ewmg
(i) By tou.ngue, touch tastmg
(iif) Domg the thmg physrcal

A good | commurucator, a good hstener,

& correct message is a success of °
commumcatron. ' -
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Why cemunicate ?

To transfer the message, 1deas, views, passmg orders, gettmg things: 2 partles
_minimum is requlred for effective communication with proper understa"',m%’
language should not be a barrier but one should commumcate in.such-a

that the receiver understands it very thoroughly is a key of successful

communication.

Effecnve listening :

The 10 guides proposed by Keith Davies to improve effective hstemng. Are’s "

~ (i) stop talking (ii) put the talker at ease (iif) show the talker you want to listen

(iv) remove distractions (v) empathise with ihe talker (vi) be patignt: ('vii) shokd et s e

" your temper (Viii) go easy on argurnen‘:s and cnuc:lsm (ix) ask questions (x) stop
s o talkmg e T

The f].rst and the last guides are the most important because one has to stop
talking before one can listen.

Case Study .

“Well Sharad, why are you lake to your.duties ?”, said Varijakshan Nair a Branch
- Manager of a reputed commercial Bank situated in Western suburb of Mumbai.

Sharad, a mes'sengef boy, less educated replies, “Sir, cows husban -maring singda "

to my tangada, me became langda, jhaalo me late”.

| Mr. Nair could not foﬂow the verjr first time and got‘armoyed.. He issued a
- charge sheet thinking that he was being misled from the real reason and the

_employee was submitting. a.false medical ‘certificafe from a registered medial .. . .. .

practitioner.

* A Union Representative of his section intervened and convinced the officer about

‘the genuineness of the employee’s reasons for not commg in time and cleared the

rmsunderstandmg
Pqints
W What mistake did Sharad make ?

(@@ As an ofﬁcer what should have been the role of Mr. Nair ? ?
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) :
» . (i) Whaf: skill the Unio_l}_ng;;g_s‘_entati,ye;gl:fgg._c; to patci up the difference ?
DL
Conclusmn Commumcahon i one of  the migst fr_equently discussed dynanucs in
;_“ e _ . "ﬂ ol ‘ 7 l-.-.r-i
R the entire field of an orgamzatmn but ft 1 %gdo T ly understood in practice.
D) Effective communication is a basic " prerequlslte for the .attainment of

,
\

organizational goals. It has been observed by some mapagement writers that the

)

s

heart of the world's problems - at least of men with each other - is man's ability

R

to comumunicate as well as he thinks he ;g_co;;qn_um_catm .
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Domestic Enquiry and Disciplinary Pioceedings Selected Case Laws

. In the écsé of Assoclated Cement Co. Li¢ V Workmen, (1 943 HLLS 396 SC) fhe Supteme
Court-loid down the following -fules of evidénce directing fhat violation of the scld rules sholt render the -
enquity unfalr and atigted, reedss e e ] - B

_fa) Whenthe defence taken by the workman and his withesses Is Inconsistent with some chcumstance

or docurnentary -evidence on record, they should-be osked fo -gxp{oin thée gpparent hcoslsien'{:v
and thelr defence should not be rejected on the ground of Incossistency. . .

) An\-,r evidence givén by the wilnesses in somr_.é other proceeding is Inadmissible. If that-evidence
"Is to be used, the workman must be given on’ opportunity to cross exomine them. - :

: In the case-of State of Haryana and another v Rc_ritun singh (1 982 ILLJ 46 sC). the behc_:h_ _
of thiee Judges of ‘the Supreme Court held that ™it s well setfted that i a domestic enquity, stict ‘and

' sophisticated rules of evidence under the Evidence Act may not apply. All-materfols which are logically™" *
probative for a prudent mind are permissibie.  There-Is no allergy to hearsay evidence .provided, it hds<.;- "

. reasonable nexus-and crediblity, 1 ks true $hat departrmental authorities and administrative tribundls muist

be caretul in evaluating such miateridls and should rot giibly rely on what Is stictly specking not retevant. .
. under the Indian Evidence Act.. The essentials of judicial approach is cojectivity, exclusion of extranequs
. matters or considerations and observarice of ndes of natural jusfice.” T

L .
ooFdey TS R

g

T T sourie Gk piow 1 1 i nd i peneily or orbliainess, bics of suiiender of

independence of judgeiment, vilicte the conclusions reached, such finding even though of a domestic
tibunal canndt be held good. There s a clear violalion of the canons of fair piay ond natural justice i

the. enquity officer takes on the rolé of a witness in-addition to his own and gives evidence as & witness

. and then fokes over-again as the .enquiry officer. Such an flegaiiy vitiates the enquiry ond renders the
- order of dismissal bad In low - Andhra Sclentific Co. Lid. V. Seshagltl:RAe:{1951: AL 117 sC) -

ln-réamlal ?s. Uinfon of !n'dlﬁ. (AIR 1962 .Rqj 57). ,ihe walchman Rarmnial, in reply o th,e-

cMrée-sheet craved rmercy on the ground that this was the first occurence dutng his senice for eleven - -

years, pointing out ot the same fime the difficullies of @ watchman escorting the fraln at night in detecting -
‘a preplannad thett:of goods canled by tall on the frack. He wos dismissed from senvice -wilhout: tormal

enquity ofThe ground that It was-odmission-of guitt with a conditionali-tpology. -Thelr Lordships set dside
the order of dismissal obsgnifig that when it was-"Not'a clear and uncmbiguous odmissien of gui, the
. employer should hove held a formal enauity, before dismissing the 'watchman®, . '
It is true that neittiet o permanent employee nor a piobationet con' be punished without
a fornal charge and enquiry. 'But in case of probationer,  less fomal enquity may be sufficient Bishantal -
Gupia V. State of Haryana & Otheis (1978 ILLJ 317 sC). o : .

- A domestic .enquity proceeded against a workman after seving of charge-sheet on him,
but af a. particular stage, the workman withdrew from the enquiy: Consequently, without even complefing

e enaury ex-parte, in the manner prescibed by the standing orders, the employer dismissed fhe - - '

wofkmon om senice for alleged misconduct. Adjudicating upon the industiol dispute, arising out of the
dismissal. without completing the domestic enquity in occordance “with the relevant provisions of the- .
shndsng ocdders was invalid, _ : L. ‘ .
- ‘ Affirning the view of the Lobour Couit in appedl, the ‘Supieme Court observed that, the “
fact that ihe. workman withdrew from the enquity at on earty stage did nct absolve the enqulry officer
fr‘om concluding the ehquiry by iaking evidence ex-pore.. Imperial Tobacco Co. of indla V its Workmen,
{1951 1LL2 4!4 SC: AR 1962 SC 1348]. . . ' :

) in the case of M.C. Dhir V State of Punjab, {} 982 Oct. Lo IC NOC 117} (Punjab &
Hormwc} the pefitioner employee of the Slate -of Punjab Wwos. suspended pending completion of the - '
départment proceedings, but as his age of refirement came just affer the suspension he was.allowed 1o
refire and so the suspension order was revoked. - But, one end half years after his refirement, the cdse -

. was reopened under Rule 2.2 (b) of the Punjab Civii Services (punishment & appeal nles, 1970} and ©
discipinansproceeding was Inifiated -against the refired .empioyse. Held that Inftiction of disciplinary -
proceddings ogainst. the employee affer his refiement was wholly without judsdiction - Supréme Court

daclsion (1970 Lab IC 271 5C).

55
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appear thiough a legat practiioner.

. ined Al nquiy ond
, Where wilnesses in support of the charge are notf of all exarined duting the enquity
the workman charged Is only asked to put questions 1o the wimesses without even fumilshing him with

copy of previously recorded statements, held the enquiry is not tair - Phulbad Tea estate V' Workmen -

(1969 IILLY 663 SC 1960 ISCR 32} :

. Workmen are charged with active participation in an act of misconduct,  Held, mmiscon-
duet must be proved aguainst eocgh workman Before each of them can be held guilty. The theory of
conspiracy has no application for activities of the union which represenfs them, - f_un[ab National Bank
ltd. v. Workmen, (AR 1960 SC 140]. L - .

) . In €.L. Subramanlam V Collector of Customs, (AR 1972 5C 2118) the Supreme C}ourt
observed that the fact that the case against the delinquent employee was being t_xcndled by a tained
prosecutor was a good ground for allowing the appellant to engage a legal practifioner fo defend him
lest the scales be tiited against him. : : ) .

o In the case of Board of Trustees for the Port of Bombay V D.R. Nadkarn! and others,
(1983 ILLJ 5C,) on the quesfion of the claim of the charge-sheeted worquen to be represented'by a legal
praciitioner, the Supreme Couit -held that where the employer has on ifs pay-wll Labour Officer, Legal

- Advisers and lawyers Tn the garb of employees and ihey are appointed as presenting cum prosecuting
officers, the enquiry officer should, urless the rules prescribed for such enquiry place an erpbgrgo on the
.Aght of the employee fo be presented by o _legal practitioner, in his discretion pemnit the :employee to

“-" . He ‘'would However do so considering the fhanire of charges and Issues which may aiise

. ”in'c'ourse of the enquiry, Wherée legally tigined minds represent the employer In the domestic. enquiry,

and the enquiry officer is o man of employer's establishment, the weighted scales and titied balonce
can be partlyrestored if the delinquent is given the same legai ossistance as the employer has empioyed.

In Ihe- case of AJ. Vaswanl v Unlon of India (1983, Aprll Lab IC 625, per J. Ghose &

Pme), the Colcuﬂc High Court found that the appeliant Si. Vaswani, a preventive officer under the -

collector of customs (under suspension) duing the deparimental enquiry against him prayed for repre-
sentation through a lawyer but the prayer wos not allowed. ' .

- .The depariment had an experienced Police Inspecior fo present its case.before ihe
enquiry officer. No govemment servant.agreed to.represent the delinquent officer in the enquiry because

top officials who were wimesses in the enquiry had to be cress- examined. Thete were legal and toctual

complexities. Further, legal Issues were involved in the case. Sésides, the delinquent was not fit inbody

and mind since long suspension had affected his-health and mind. Considering -all factors, the High
Court held that the above facts and circumstances were geod grounds justifying a° permission to the
delinquent 1o be represented by a legal proctitioner. ‘ .

» e stiict technical fules of proceduie of the Indian Evidence Act do not apply to the
adjudicatory proceedings before the adjudicatory authoities under the. Industrial Disputes Act, much less

would they apply to domestic enquities, Cenfral Bank of India_v_aqua_sn__gl}gnd Jain, (1969, LLJ 377/382 gy

o R v ISV T R et 0 gt G e il B
il sdian T i faise medinet v e FASGELE L BOCT A FOPREIT

. However, the-substantive rules, whuch wdﬁld'form pcxft of principles of ncfurcl']usﬁce connot
::;eca:;’gnored by domestic tibunals - Central Bank of Indla V Prakash Chand Jain, (1969, It LLJ 377'382

o

.;ok:l that there will be N(cciion_éf the principles of natural justice unless procedures of the courts are

. =

' : The industial Tibunal Is no ; '-c i ider -
ricatties of ) not hampered by stict niles,.of evidence or pleading or fech-

procedure. It can collect information which has any bediing of relevance In det
S of | . determining the
ssue raised befo_r_e it - Hirodal Sada shiv Rao v State Industrial Court, {1967, | LLI'168 Bom (DB} 9




The edmission by the tibunal of evidence offer the cose has been fuly argued, even
without nofice 1o the . olher side, may be Justified in certain ciicumstances - Khardah & Co. Ltd..v Hs
Workmen, (1963, I LLI#52,S¢ s S

{ i - AR
. Although thesict rulés of evidence applicable o a civil court do not bind the Industial
Tibunal, yet it cannot refuse-a pary -on.opportyr

issue. A finding otherwise given wil be ifigted
AR 1958 MAD 398 DB : LR 1958 MAD 672.

$tein Hidia Match Co. Limited v Industrial Tribunal,

d v Thelr Workmen, (1963, 1 LLJ 396 SC), the Suprerne Court
I observance in the domestic enquity;

. ‘ces or documentary evidenca 5.0510: e

.+ fo explain the oppaient inconSisferioy: fieslelence Yerlon shoulcknaf e teiecled on ek
the odverse circumstances.” R S T T

Oceediios.is IHEISIS: X inar evidence

) - Any eﬁdencé?ﬁw’ena‘:?t)y{“':"‘?ﬁ'ifne _
- - 19an-0ng Tihe workiol

-+ to-be .used, e winesses m

opportuntly fo cioss-exemite hém. ) T

- “Inthe case of LR Murthy v:Divisional Manager, United India {suréhés’ Company Tid,
(1982, Novernber Lab'iC 1745 AP), a disciplinory éngiity was state: ggainst-an employee ‘on the charg

i

L™,

- pidduced insupport of medical expenses. -

. - The Andhra- Pradesh High Court. held fhas, the, doctor was. he only appropriate person 10
- speak about the clicumstances inswhich he gave cedificaleand thereatter withdrew it. . Had the doctot-
been produced, the delinquent could have the iopperutily of :gross- examining him to elicit facks and

Lo wc.Of producing false. medical bills. for- disbuisement.:The" ¢fidig Was ‘based on ihermedical Cerificate; -+

| ckeurnstances to°belle the version of the doctor, . The.gulf :of sladunae was Sought 1o be filed.ug by~ . -

+edducing as witness two officers to whom the doctor- had nanated: his: version.: The endorsement of-the

doctor was sought to be proved by therm. Failure to examine the doctor who was a material wilniess 16~ ~

_~ piove the charge viliated the proceedings. ‘ :

Reasonable Opportunity:

: The requirement that reasdriabie? BRPATUNY: of being heard -mist=be.sgiven- has4wo + -+ + s
elements. -The first Is that opportunity to be heard musf e given; the-second is that this’opportunify must <1
be reasonable. Both these.matters are justifioble_ond i is:for-the Hibunal to.decide whether an opportunity’ .. £ .

. has'been given and whether that oppartunily has beer

‘ ] isorable -
© 1960 SC 418/419; per Das Gupta J. L ; ‘

FE= e I S

"oided (P):Ld v 'S M ‘Bligranl;- AlR

‘In the case of Motor industrles Co, Utd v D Adinarayanappa and another, (1978, I LLJ

443 Kamn), the issue before His' Lordship wag WHeHEF o oimesticianauiry: held by the, management which -

-+ B:vald In all.respects t5 involid-on the-ground ifat bEorE Halding ine: enduiy, Gn"opgortunily. of answeling - o

ot the charges should have been given 16 the delinquent employee.

_  Held, informing the definquent employee of the specific chorges levelled against him in

~ wiltng and giving him an opportunity 1o defend himself in an enquity, fulfils the requirement of the
~ pincipies of natural justice ond it is not a necessary requirement of the principles of natural justice that

- before holding on enquity, and eatlier opportunity of fumishing reply *o the charges should be given fo
. the delinquent. T e

o " The baslc requirement of a tcﬁr opportunity is that enquiy must be conducted honésﬂy

and-pona fide with a view to- determining whether the chorge tramed ogainst a particular employee Is -+

+ pioved or nol, and therefore care must be taken to see that the enquiry does not become an emply

g l’o:molﬁv + Assoclated Cement Co. Lid. Thelr Workmen, (1963, 1 LLJ 396 SC, per GAJENDRAGADKAR, "T
- - It is.an elementary principle that @ petson who s requited to answer @ charge must knaw”
- not only the accusation but aiso the testimony by which the accusation is supported. He miust be given
"+ -afair chance 1o hear the evdence in support of the charge and to out such relevant quesiions by way

- -+ of cross exarrination - Mesngles Tea Estate v Thelr Workmen, {1963 Il LLJ 392 $C, per Hidayatulia, J).

v ' 57

fo:place:gl:the.relevont.evidence on the pointinan, -

iofi.endhiswinesses i ncansistent with some circumstan- .
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- " . P}inélples of natural Justice - Dismissal on ground of misconduct - From the Post of Assistant Provost -
[ -

i - to public Off'ce - any
For which.no exira allowance or remuneration Is pc:yul;le_ Post Is adjunct 1
qﬁegcﬂon of miscenduct Is likely to reflect on his Image - He s enﬂﬂ_ed to get an opportupl_ty of
hearing before such action. -

@

~ ~werr Caser-Di.. Mahablr-Safdn-Dass Jaliwal- v-State-of- U.P. and others, (Wite petition*No. 296301 befﬂuﬁ“f '
ST 19, 1990y T L S -

O : Any allegation of miscgnduc_t;concérning the adjunct office is likely to have reﬂetct:tion gn

P ! the image of the incumbent s holder of public office. Accordingly, the allegation of ‘misconduct towards

the Pincipal' is tikely to have prejudicial effect on the servicej career of the peﬁﬂqner Qs Reader in King
George'splgedicol College. Recdership in King George's Medical Co_llege isa publlc office, The pg@itioner

Yo T is In the empioyment of U.P. Goveinment. Since the allegation of misconduct is likely fo affect pehhone_r's
T seNicé cateer as - publictseivant-weTore ol the’ GPig;Qg;;l_r_l;qt;jng___pemloner, was entiled to opportunity

- of heating before belng condémned a8 dn Hdisa

fedparon,

: The Rules of natural jusfice are not embodied rules._Therefore, coming fo the conclusion,

car L, Inat ony paticulor procediune addptedt i Sonfidvering s Sincinies of. naiuial Justice, the, coud’must be.- ...,
oy sotistied 't’h‘dt"'mé[brocedure adoptedWas T Lt‘bu_gqcmgjgtgq_cg :;;.;x;m decision, ~* - LT

[l
] 7

- Police Constable was charge-sheeted. offer eighteen months for, gbsenice on:.oner oG i
~ €asien and for coming ldte to the parade on Grdther Leeason and removed from Seivice subsequently.. ., ...
., Held, thot the dblay must. bet Corsideiad:fatdl 4om the point-of Wiew of resonablé opporfunity fo the
5. employee to show cause against the charge levelled against bim. =+~ T .

D50020200

4
s

. : It wouid be asking for the impossible to expect the employee to explain foctualy the
reasons which- obcqsioneqmthg Selay -, (1980, }'-H»;?QQQ‘EQ:{!; 1 widh he }

A

-

Disclplingry Praceedings - Infflates gt Employes’s hj?ééils;if:éisjsg"mt.qr-ﬁnof'r'ié'rférhgrbyé’e'éi'...; L
same concern - At the dispefsary of ESI'Hospltal =" Outside of the establishmient -.Such dét of assault. .
by ltself does not become afi Gct subversive ot distipline, © oo e e )

-]

. Case: The Kolhapur Zilla shetkarI'Vlnkari Sahakarl $oot Glranl Lid, v Ramchandra Shankar Shinde
- . and another (Wit pelition No. 4329 of 1984, Feb 20, 1990, Bombay High Court).

If two empioyees of a common employer fight away from the establishment or.if any one
employee assaulls another, outside the establishment that by ilself does not-become an act subversive

of discipline. Even If there is reference to-dhe:wiork-ploce; or-what the. olrier émployee Is supposedto -

4~ have done wil not necessarll LIVoIve the-question ‘of -dliscipline: - B-such- assault fakes plocé witfin‘fhe
premises of the employer ther-perse-there-may be a presumption that it affects the other workmen and
the question of breach of discipiirie-may be assumied or implied. ™ ° . . :

' . This is a persenal grievance aithough it may be connected with the work of the employee.

. Unless the employees are connected directy with_the  ossault cannot, - in_my_oplnion, -be. regarded - as. ¢} )
_ having causal connection with-acts subvetsive-of disciplinewhen such assault or thredts takes place away' !
) - trom the premises of the establishment. - ' Do

In connection with a disciplinaly proceeding agoinst a Got, Servant, charge memos were
seved on him in 1958, 1964, ond 1966 on some charges but no ¢

chion was faken on them.  Meanwhile
the concemed officer was promoted, In 1971, another charge memo.was served ot him and there was
an order for tecovery of money from him. Held, that the order cannot be sustained due

: _ lue to delay of
'g _thmeen years. The delay leads fo the inference that the charges fromed in October 1958 and repggted .
y . A ‘ adu & another, 0

._ 513 MAHAY ? | ( 98‘ AN

Disciplinary Proceedings - Not barred just because a ciiminal proceeding Is. pending on some

charges = Rule providing dismissal on conviction - Does not support the contention that disciplinary
Proceedings must walt the deciston of criminal proceedings. . o

. . . Per Nalnar Sundaram and Swamidural, JJ. - The settied view is ﬂ':atleven ﬂ‘touga h there
coils ﬁqgg__:peen-an acquitial in ihe ciiminal proceedings, stil prosecufion of disciplinary pioceadings

58
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would not be bared. Departmental proceedrngs can be taken even cﬂer the ongrncl case too rnrtrcted e T
in respect of ldenﬂccl chcrge.éddﬂch -mlghr heve.ended io.ocquittal..... oo B ——— -.v.-,.._.?_:‘-,;;

ié | /€ :ylgrecﬁ exfent mcrccfes that departmental proceedings hove goi an : -
independent- cngle of iesting: the _charges. levelied therein, and they have got.fo be viewed fom .- ‘-kr/
Independent standard dand he decision in favour of the. ernployee ‘in the .ciminal proceedings need not .
necessarlly stcndln Iheq Lgr oc gnid] s;:pgcinst hirmiz e e L

It would be different matter it the senvice rules or regulc'no"s Igy down G contrary position.

In such a case, the serv!ce ’regu!qnons will certainly govem.” There could also be a senice ule

" or a régquiation, knterdictit ion-at paratiel level,“the disciplinay proceedings. clong with'the
ciminal proceedlngs g_ﬁﬂngency clso such a service cr rule of regulchon hcs to govem

~ thereon and the final orders passed ha

Enquiry cﬂ‘lcers cre Not-Courls: d?'rdz“lh_erefcre “they are not: bound 1o fcllovrthe procedure
prescribed by the Tal Courts hot are. they. bound by stiict wles of evidence. Their only. Obligalidng are - -+ ~-7x <.
those which the law casts on them. Naomely; they should not tdke any acion on rnformcﬁon which they .. - ; - ‘ U

Tecelve, unless they put it fo theparty against whom'# 1510 be Used ‘'and.give: him’'d fair oppcdunrty to-
explcln it - state of Mysore v §h!vabasqppcr Shtvc:ppa,_ [1964-ILL) Se, Per Yenkatroma chr}, AL

- But the prlnciple 1hct afact sougntjo beproyed st be sueported, by sfcremenis made.
in the presence of the person agdinst whom the enquiry i held ond that stafements mode behind the-
back of the person charged are not o be freafed as substantive evidence; is one.of the basic principles
which cannot be Ignored on the mere ground that domgshic. tr‘bunqls aie not bound by the technical..

- -ndes contdined in the EwdenceAct Central Bank of: Indlcr 1Hd.'v Prukc:sh Chand Jcln [1969 NLLJ 377
SC per Bhargava[) .

: A woikman who ls 1o answer g, ctmrge ‘must_not only-know the occusohon buf olso the o0
eshmony by which the accusdtion is supported.. -For-nstance, if ‘@ document is refied upon by o winess . - :'_ e
and also’ by the enquiry officer in_his finding, t must be made avalable o the: .workmon. before . het
called upon to the. Industial Tnbuncl (1966 IILLJ 282, per B.N. Baner).

- % In the cose of chc Tron. &.Steel Co. ¥V Central Govt. lndusﬁa! Tribunal (1966 LY 749
- Pcrﬂ. it was held that wzfmoldlng of important plece of evidence namely, documents; Teparts, etc., which

have bearing on the chcrrges from_the-persons charged gre surrcient grounds to show that the pnncrples R U
of ncturcl justice have been vioicned in the domestic: enqurry . _ o {7
. the findings of the enquiry are bcseci on 'repon‘s gnen byihe .supenor officers buf such F U
. eporl‘s are not made avaicbie 1o the concemedd:workiien nor are the officers made avoilabla for cross - .ﬂ :
axamination, the enquity would not be-foir cnd,proper Sur Encrmel _&r Stamplng Works, l._td v the_ir b Q
. Natkmen, (1963 IiLLJ 367 SCperDcs Guptc J] ; T, T _f ‘__' S T R '
N S It is weIl seiﬂed pdnclple thci c document or plece cf ewdence noi rncluded sn 1he ;'.J‘Q
nemorondurn of charges and not disclosed to the pary charged cannot be made the foundation of s
he findings against the delinquerit, - Such a procedute militates_against the principle of natural justice _‘"‘)
nd would vifiate the proceedngs c.s SIcI v Presldent of Indla and others, (1981 Lab IC 59 ALL. IQ
: - Ka chcrrgesheeted workmcn requests the enquiry officer o order the mcnc:gement o ‘-; "
- »roduce two officers just for cross examination and not as defence witness, the enquiry officer is jusified . ‘ ,‘J
> reject the request. "He connot compe! the company fo produce the officers - Rusfon & Hornsby Pvi, . J
K. V T.B.Kadam, (1975 ILLJ 352). . , (O
’ J
-The wotkman is entiiied to recsoncble hme 10 prepare ond adduce defence in a domestic | O
nquily. When a workman ks asked: fo-present his defence in an hour, held there was fallure of natural P
stice and the domestic enquity was bad - Delhl Cloth and General Mill Co. V Thejvir SIngh {1972 iLtJ _ \:
01] Bl
./l.

a—

: ‘ The duty fo oroduce the defence witnesses is on the workmcn chcrged and not on the .
. 1qurrv officer - Sfcrte Bank of India V Jain (1971 HLLJ §99) - _ :
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P ) : oty ' Ihere- - two-fold test 1o identify Pervessity of a Finding. . The. first test isjha.t, the finding
o l t supported by'oﬁyolegcl evidence at all and theother test-is that, on the bas!s of the material on
O ) :seggrdsum reasonable person could have. arived at the finding complained ‘of - Central Bank of_ In_dlg '
h Ltd. V Prakash Chand Jaln, (1969 WLISITSCY. . 2 " e o R
RAE e B e ised ot o e R o i bt o 1ne.other. facts-angn -
BRI - Peliioniegl :was - dismissed, not, on-ehargé Seived “on tim, but. on.. ihe...other. 4 d
N clieymstancesiwhich werg=risver disclosed 10 him: ~“Ashe Had G opporfunily 1o meet fhose charges,
O © " was held that, there had beeri a failure of the principles of natural jusfice - Raghabans V state of Blhar,
(—5 (AR 1957 Pat. 100) . L : -

'In the case 'of -smfe of Punjab V Bakhtawar Singh, {1972 4 SC 73} it was held 1hat, when
O ' the dismissal oider was passed consideing cumulative effect of the Igpses of the chcrge-sheefeq
' . employes, the order Is nof maintanable, because ‘previous kopses were discharged duting the enquilry,

¥

R e e i

. opinion that h

: S0l misraly, sidis that from the material on file thé.authority is of

e is noHit 1o BETeTGiNed T seivice and s6 Re shoukd be femoved. t was held that, the

O order connot be. upheld since it is not a speaking order and so.an arbifrary order -
‘ 1 972 4 SC-730),"_ - A TamiE g

O . Bokawarsingn (1972 450 750,

@,

S - i
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Difterent kinds 'q%:f Punishients?. ® e e

- - Ditferent Kirids of punishmgnts enumelated atidle_aie’died t OMOWS: et oo cen
¢ oo o ) - \amings “Waming ?Ejé‘.’jﬁiho;_'ﬁa’ﬁféﬁﬁie L Ihas to be administered In wifing:  In tHe cdse of.
S A sonkar PHGE V-Keérala-State; {1950 ILLY 621 KER} it was held that. wamng should be administered
' after oblaining exploration from the. woikman albout the act.ar.omission alleged. The procedure

to be .adopted 16" GAMISHE ngg-)ga;glng‘n%dnotbeds -glaborateas that for discharge or
-ogisrnissak SR RARLLARSTE HER SRS A :

=

D

A
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in the case of Madhavan V ‘COm&lIg!ggqn of Income Tax (1983 iLLJ.35¢) dhe. question ...

arose before the Kercla High Court, whether. 9. depaitrantd].-pramotion.éommittee can-take. into:c7
consideration a waming given 16 on empioyeé In’ consideding Hih Tor promotion. It was held that, a
i ' nnot have ihée effect of automatically postponing the employee’s

5000

1o impose fine is. subject fo the

proyision of Sec. 8 of the Payment of Wages Act. ..
- T T N e | st :
(€I Withholding Incremient; I iH& 68ss of graded scales

. Inéréients are automatic:fl the stage of
: 9. _Wiln-hoiding of increment before the stuge of éfficlency bar s leached

. punishment, __‘-_’-S'ti'c'-:'h{(punistht_ccn,ﬁbe-ﬁhfﬁcted;g only when a charge of Inefficlency or . :-
T —'mlscoriduet has been proved - Rashiklal Nandial vV Bank of Barcda (1956 iLL._J 103 L),

(d) Suspension as Pﬁnlshment:

Suspension as punishment can be infiicted on a workman for a
specified period under confract of senvicé or the standing orders after the workman s found guiity
of misconduct comimited by him - Ramnaresh Kumar V Siate of West Bengal , (1958 ILLJ 567,
571 CAL Db) Suspension pe

nding enquirv cannot be fegarded as punishment for, punishment
Présupposes the: commission of an offence and il the offence
the management, suspension

k proved to the satistaction of
7 7 pending enqully connot be considered to be punishment - {1954
' Punishme

2@ ofthe .
) “l.  Ine effect of suspension s that the relatonship of the master and sevant Is
temporaily suspended with the consequence that the seivant Is riot bound o render the senvice and the
masler is not bound to P4y - Baivantray Ratilal Patil v State of Maharashtra,

(1968) 1l LLJ 700, 703 (5C).
(). Refrospective Suspenslon:- In the case of Nepal Chandra Guchit v District Magistrate,
i WJ 71 Cdlcuttal, the Calcutia Hi e arishmeng o

: _ gh Court held that suspension - fike other punishments fike.. .
discharge or dismissal with retrospecﬁve_efregt Is itegal and invalia, ' ’ A

00
@

§:

3

g .
x

8

2

S_‘

=

—
N

el

O 0 909 O

. | - : ' 60 - -

: syl
e L
TS SN BN

A




A

. ] ~ O

« O

o In the case of Hemant Kumar Bhattacharya v S.N. Mukhaijee, AIR 1954, Colculiasdo o e

. [0B), the Calcufta High Court. held that where an order of suspension can ba spiit info two- perods of. T . T

~timie, ‘one retrospective and the other prospective, and e retiospectivepait can be severed from the. - ¢
_prospéective par, the rekospective part would be Invalid ond the prospective part would be pedectly volia : R

--and shdll operate upon its own stength, S . S - . O

ris “-Ar'n'._erriployee Is said fo be demoted when he Is downgraded from the present job-

© 1) "Demotion: -An ¢ T
L -and B reducéd fo.a lower cadre of senvice. This punishment Is somewhat analogous fo “reduction ., W
o Tinrank™ as envisdged by A, 311 of the Consfitution.  The procedure fo be-followed for .
"~ administering this punishment is the same as in the case of discharge or dismissal. o,
T EzIies ingdhe case of National Englneering Employees Unlon v R.N. Kulkaml, {1968) Ii LLJ 8% L
Bombay' (DB), the émployer-temmindted the sevice of the empiéyes but considering the past record; - -~
-oifered™him™a’job on-same salory and fixéd @ date for his exerclsing option for he'job. "The émployee. - - .~ ¢ 77«
did not exercise the option. The kabour court held. that.the order. of temination wos. In.fact ah oderat " )
demotion and Orderei!qgfagcf:gngthgp erguestion - whether the order-was mala fide,” The High Court - o
‘observed that as the ermplayee:did ot dvalthiraself-:of dhe jopfion, :his. senices.-had . ended dfter:the - B
appainted date of exercising:the oplion. Hence the order is not the order of démotion Bt was of acfudl’ v

temination of sendce. ;- 2 T _ '

ke T FELIN - s
s . P X P Fa i

" (9) Discharge: Distharge’ Ike disiiissal piifs @ 8nd' fo' the contract &f. $6ICE" B "severés the =+
relationship of employer and empioyee.. In case discharge.the contract of senice is terminated . .
rwith effect from' a paricular dale but hie doés not losé the benefit acquiing up 1o thatdate =~ " 7

- Caleutta Chemical Co. Ltd v D.K. Buman, (1969) Lab iC 1948, 1506 (Pat) {DB). _ \ o)
. In the case of Workman of Con'f'q!'ri'qrs and Closers td v First Labour Court, (1962):1 LLJ ) W
471 [Cai), the Calcutia:High Court observed "It is wel seffled that there can be no discharge or dismissal T
made with relrospactive effect’. Such dismissal cannot be sustained in law. However, a dismissal with AR
retrospective effect Is within the competence of the employer If the terms of senvice, elther confractual .
. [Standing Orders) or Statutory pemnits such dismissal with refrospective effect, - e : _ { Q
. The employer need not assign any reason for discharging a, probationer.. The fact that - . ¢ ' O
centain reasons given by the employer did not appeal fo the Industial Tibunal It'could not take away o . _
detract from such right. The industial Tibunal could not sit over the judgement of the employer to absorb N
: 1he probationer - Calfex Indla Lid. v Second Industrial Tribunal, W.8. (1963 I1tJ 156 Caleutta. - §
: " Where @ workman wos. dismissed from senice by the employer haviig been odiuidged - N
guilty of three charges of misconduct; but fhe, Tribunal quashed the order-of dismissal holding that dismissal - ( :
was improper because:two of The fhrge charges were not sustainable; the High' Court In"disposing the - - )
wiit of appedal, agreed with the fibunal and upheld ifs award - Royal Printing ‘Workers v Industrial Tribunal, - \
[1963} Il LLJ 60 Madics.. o . o -
o . The wordl ;_igic‘t?mlsoi_ld_r}_-, asnot been defined In the statute. * The téim wos considered by i
ihe Supreme Courl in.the'cose of Sharat Bdnk Ltd. v Employees reporfed in AIR 1 250 SC 188. Thecourt. -~ - } Y
Jbserved: it (vicHimisation) is an ordinary English word which meons that a ceraln pemson has become RS
3 victim, In' other wordss. that he hos been unjuslly dealt with”. When,. however, the word Mictmisatory (O

- 30N be Inferpreted In two different ways, the Interpretation which is in favour of he kbour should be . -
Jccepledos they are the poorer section, _ (¢ O

T ) Where an employee’s senvices are-feminated on mere sus;:iiciop of the police, without — O

“ ependent consideration of the matter by the employer and the temination did not appear to be within - / :

.- ne Slanding Orders, the termination is definitely under colourable exercise or power. _ - ®)
' . : So the lobour court Is competent to ehq_uire whether the teminhation was pemmitied by ( O
xouisions of the Standing Cider - Indlan Copper Corporaiion Lt. v State of Blhar, (1970} Il LLJ 492 [1971 ) ‘; -

- abiC 137 Pat.{DB). - e T e . ’ “U
5 . An employee who had incured displeasure of the employer was dismissed for sleepng  © L
haring duty hours. Two other employees who commiltted the same offence were only wamed. Heldsuch . ‘ )

- 1 case falls within the ombit of tibunal's power of Interference - South KoJuma Colllery v Fresiding Officer, o

. R 1965 Pat 386 (DB). R c - ) ( o
&1 ) - - ‘ : "c .

. _ _ U_
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2 IMPORTANT SUPREME COURT AND HIGH COURT —J’UDGEMEI?TS:‘ SR
7 | | RELATING TODOMESTICENQUIRY -

:.) . - . | . - o - - ‘ - . 7 _‘- A .-;._._ )

-~ “Arficle 311 (2) (b} of the Constitufion - L '

Unlon.of Indla and Ancther and Tulasiram patel

—

In the said case, the Supreme Court has held thot o Govemnment Servant can be disz:nisseq
: m senice without holding an.enquiry under A, 311 (2] (b} of the Constitution provided it
Wwas In the interest of the public. - -

o
3
3
Q
&
3

The Court cbserved, “Govemment Servants who are ir{eﬁicienr, dishonest, conupt or have
become a security risk should ot continue in senvice ang should be ity Clise
i d instead of being allowed lo continue-in i at public &xpense ond at gy

®
O
)
T - The ubovei-iﬁiirigéwﬁfgi\?éﬁ%ﬁ? Consti
O was wiitien by J
O
O
O

| on-Bench with o.4:1. majoiiyis g i ernil _
ustice. D.P.. Max oq-Pdthok_.;-M_r.fdmﬁﬁ;ef;mékkp;,;,,qj;s:gnjgd. mme;ﬂuéﬂgés*a%r_r"‘tfle’a:?ffsj_gli, 0 o i
of a three Judge .%nch:of‘fﬁé%ﬁﬁiéjﬁ;feiﬁ@pl:a ";gf;:'_ha’l’lagpdn_{s_ Case which held:hai S IBIhGHeRr = ©F SN,
. -Govemment _g_ould.ﬂre .dismi%eq;?ﬁw;@m opportunity to be ©

' §envice orik:aiter he was given an '
hEOrd. ) - 1 """"-?H";’:-—.U:.‘ - e ' : T ’ P ',' cee ¥ .' T eSSt L, TR . iy T:‘.‘ ': 'i 3 ﬂf
Conditions Laid Dovin Under Articig. 41 192} S sipiiones Hied Eondions where an énquiy need not be ; i

held before the disrriissor. or termoval of

(i]Whére & parson is axsmtssed. rernoved or red
which hos led to his conviclio

~ . (i} Where the authority emMpisered ot aidhy
SRR satistied that for-

uced in rank on the ground of misconduct
N on a criminal Charge,. - -

AT B S .

AV T

I§-Or témove a-parson

SEEAE

Orto tediuce Him in fonk is ~ © 'on

SOMS 1RAScn, 0. be Tecoided by ot ‘authority in wiiting, it s nofleasondbly’

O + practicabie to hold Suchan-enquiys s e rat oo ' e
S (i) Wnere the Presiderit & s G, os the case may be is saiisfied fhat i thie iitereit 'of. T
®) “the Security Of the Stale, it Is not expedient to 'hoid;sc:éri ehquiry_. ce e e T
o - - Refering to A, 311 2 [, the judgeg ‘have poinfed. ouf_;th{:_ sémet[rnes by-not. fé:k?r‘igf Coe iy
- Rrompt action might rfesult-in the sﬁUotion_uyqf;eging-gnd.ﬂt ftim?asbe‘edrni'rig unconfroliable. Jhiscoud . . .- .
e also be construed by the trduble rhokéfrs and agitators as a sign of weakness ¢n the Part of the authorities, . - ed K
. ' ‘ It would not'be-reoqqnobly practicable to hold an fnqum{ ivhéré, fhe Govérnmenf Sefvdni . R
'® terrorises, thieatens or infimidates discipiinary Quthority of the withesses 1o the effect that they are prevented - Tty

- . fom faking action of gving evidence AJ9ainst him. It would not be feasonobly practicable to hold the
enduiry where an atmdsphere of W;ilé_;_?_l’dé‘ or general indis

Refering to art, 311 (2} (b), thej Zipling thority 1o Communicate” ;7 i
fo the Govemment Servant s reason for, ispensing. with the inquiry.” The Court*aise :
STRUSIRd clotse: 866G o Uiy n certag pcs i

nation prevails,

-2 0

" are permissible,
creditabiiity.

| : _ isaive Koundls must be careful in
2valuating sush material and  shoyla nci glibly swailow what is stictly s i
Indian Evidence Act, : L
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o - the essence of o Iud_icicr approach is : Objectivity, exclusion of extraneoys malerialsang
cops:derchon oﬂd oosevance of natuial justice, &y course, fair Play is the basis ond if independgnce
1 of judgement vitiate the conclusion reached such findings even though of o domestic tibungi "Cannot
() ¢ be held good. : ’ - ; T
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they may be judicial in character. The low requites that such fibunals sholld obsernve ules of natural ("

] |

N
4

":.‘_l,

. ‘ The simple point is, wos Ihate some evdence of was theie no evidence - not in the sense ‘
of tec:hrucgi fules governing fegular court proceedings but in O fai/common’ sense way as men of K;
understcndtng and wordlly wisdom will accept. Viewed in this way, sufficiency of evidence in proct of the
tnding by o domestic tibunal is beyond scrutiny. (1962 Il LLJ State of Haryana v Rattan Singh 46, SC). ‘ Z
SUPREME COURT ON EVIDENCE ACT AND DOMESTIC ENQUIRY ¢, o

The Evidence Act does not apply fo enquiies conducled by the tibunals. even though -

-

justice In the conduct of the enquily and if they do so their decision is not licble to be impeached on
ine ground that the procedure followed wos not in occordonce with that which obtains in a court of law -
(Union of India and T.R. Varma Vol 13 FJR 237 SC). . 4

NeNe

Faia
Will the Omission to produce the_Préliminory Iiepo.ri.s vitinte the enqulry? - . 7 . ) 4 LJ
The omission by the compaony fo produce the prefiminary repords on the strength-of which

the charges against these workmen werg found will nof vitiate. Ine.enquiry....Those, réports were collected . (-
- wy-the company to’satisly #self whether disciplindrly oction ‘against :the workmert should be launched of. .« )
not. They did nol form port of e evidence beldie he enquity officer nor were- they relied on by them .. .
for aniving at"their findings.-.het:being so, it was Do! obligaloy on the company 1o -disclose them and ¢ R,
the omission could not be ground for holding fHat thalr fort~discisure: was per-obsenonce of theles= .- 7% .
of natural justice.~Tata Engineering & tocomotive€o. 1960 ILLJ 812 8C. © .~ . " T - -|_¢;.-.-:-' -/
= Resignation’ Pending Disciplinary AGHON.« « -« - it e IR B
' By entering info contrdct of employment a person does not sign’ & bond of slavery and 7y Q

¢ peimanent employee cannot be deprived of his right 1o resign. A resignafion by an employee would ‘
however normally require to be occepled by the emoloyer, in order to be effective. tcan bereadin . o
cerain ¢circumstances anemployer would be justified in refusing o accept an employee’s fesignafion os -/
. for instance when an employee wanis fo leave mthe middie of a work in which his presence and .
 participation. are necessory. T ’ : -,
"~ An empioyer con also ieluse‘ to accspt resignation wﬁen there s a disciplinary enquiry ( Q

nanding against an employee. If he is allowed fo resign when an enquiry-is pending against him, it would

- encbie him 1o escope the consequences of adveise findings against him. Therefore on such occasion q o Q
_the ernployer is justified in not accepting the resignation. -(Central Inland Water Transport Corporation. V' '
. itd. and Tarunkanti Sengupta and Another 1985 I iLJ 171 SC). ‘ o q O
should an Advocate be permitted in all domestic enquires ? . ) o
in the Board of _’frusiees v Nadkarni case reported in 1983 1 LW Page 1 - the Supfem= ‘ )
“Court stoled that in the past there was informal aimosphere belore 0 domestic enquiry forum and that Q
~ shict ries of procedurat low did not hamsting the enquity. We have moved far away from this stage. {
. The siuation is where the employer has on his poy rolis Labour Officers, Legal Advisors, Lawyers in the Qaib Q
of employees and they are appointed as Presenting Cfiicers and the delinquent employee pitted against ™
" sugh legally tioined personfiel has fo defend himself. ... . - e e e T i ¥
. . The weighted scales ond tilted balonce con only be party restored i the delinquent ,_? . .
cven the same legat assistance as the employer. It appilies with equal vigour 1o all those who must be (-
- tesponsiole for taipiay. When ihe Bornbay Port-Trust Advisor and Junior Assistant Legal Advisor would: act .
cs the Presenting Sumn Prosecuting Officet in the enguity. the empicyee was asked to be represented by . )
& person not frgined in law,-was held utterdy unioir and unjust. The employee should have been allowed,
o appear through legal practitioner and follure viioied the engury. . : . - ( Q'
* gombay High Court Decision : . { o
o Apart from the piovisions of iow, it is on2 of the basic prnciples of natural justice that the S
enquity shoutd be fair and imparticl. Even if there is no provision in the. Stonding Crders of in Law, whetein .
 &n enquity before the domestic mind, il he seeks pammission to oppedl through a tegal gfochhoner the {- .
tetusat to grant this tequest would amount 1o a denist of isqsoncble request to defend himsetf and he ‘ -
Sa , - <
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{ ;
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i iNCi justi 'd be violated [Ghat
ssential principles of natural 1usn<_:e wou!
3nd others 1984 Il LtJ Bompgy__j-!:gh Coqr_f._,EQ.ge. 1211 .

Caleutta High Court Dedislon

of légal practifioness InSmPISEoH
oiding complications anie ‘delays,” vet the Court's' 1gfusdl oS
- Pinciples of Natural Justice ge@qu!_s;-_
Im. No genetal e can be faid down in this respect but the Issye must-be teft
for -the consideration in i

d ci ances of each individual case (Indfa
Photographic Co. v Saumiiig ‘Mohan Kurpor 1984 1 (LJ 47} HC): o .

. Scope of Investigation by labour courts and Industriat f_'q'll?Unols: e
: in cases of fermination, generally the 'ffibUn_c:_l:—u_rga"gﬁj_' ?"-'.--@9Hif%d:ﬁ;@-gi,mqi@ﬁfﬂﬁelh He
b same amounts 1o victimisation or-unfair lobour practice.or was if so 'c:cpri.c_igi.ns;gr_ HIEQsOndble; gt
10 an inference that it has been based on s
.
]

eri1e
205 folgd
sed on ;I OthE1 “Woids, it A SRR Y
bonafides. of the management (Assam Ol Co, 1960} ILLJ{SE:] -‘ij_'(;‘hgﬁ__ﬂ;é@-gg__ :.B-G"‘l{f ;.L%Qj
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i i vy

the Indian Iron and steel Case (1958 1 L
could be an interterence: .

i When meieis want of good failh,
LT When there a?ﬁénr'n':scﬁon--oi-_
- (i) When-the mq

UNiG Ksbour prachce.
nagement had been guilly of o basic eIror of viol
justice, and o , et B

"

"M Wnen, on the materials berore the “tribundi, e finding is found
or persarse. - L :

o be completely bassless -

N

Conelusions.

Vicﬂm!saﬂon'or unfa
observed that the
-has bacome o

Ir Labour Prc:c_:\‘ice:
word Victimisation waQs not
“ctim and thot he hcs:been

The Supreme Court-in the Bhaial case (A 1950 188 sCj,..
a ferm of Act O law and it oniy meant that'a certain persony.
unjustly degit with. T ST ce

© Where the punishment Imposed was shockingly di'Sbroppnionc:re 1o ine misconduct, viclimisation is inféned, © ¢

In (1061 LI 644 sC, Bharai Sugars case; Ihe supreme’ coun held hal beloie on industial adjudication
L ‘gén-jﬁnd.‘.ah’en’ipb‘yer “guiity of on inténtion 10 victimise, there must be reason 1o fhink that
T was intending 1o punish workmen for theie union activities white purportin,
- SOme other Qctivity '
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the employer. i
g to take action ostensibly for

Basic Eror: If tha évidénce in disciplinary pto{';eedings instituted in

A" was Quiltty actualy, but Quiite ellonecusly the decision of
Quilly, i will be Q basic efor of fact, ) )

Baia!ess or Perverso Fndings: It hos been pointed out by the cousts thot the findings could be Soid to -
Peiverse only if it is shown that such q finding is not
o whole

sUpported by any evidence o js entirely opposed ) -
of the evidence Gdduced Doom Dooma Teq Case {1960 Ly 56
Dawakhang ¢

$C) and Hamdard
- -Metely that the autherity coulg i ' '

: rded wodld not moke e finding of the domestic tibunal pe
High Court (1966 Iy 535} said * ¢ wiong finding is not necessarily

1espect of a coricerted action shows
N2 enquiry officer states that g was

verse. The.Caleutiq
C perverse finding’, .- '

i
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personal Blas : The principles goveming the doctine of bios” are:-
@) No mon sholl be a judge in his own case: and

b Justice shouid not only be done, but maniféstly and undoubtedly seen to be done, (Subba
Roo. J AR 1959 SC 1378j o -

There is authodtly for the view that, where there are cedain rules govening the procedure

of enquires, fhe mere violation of such rules will not give a party a cause of action unless there hos bzen,
-in consequence, prejudice caused. Vesrabadreshwar Rao & Ol Mill Vs Collector, Central Exclse, (AR
19646). : ‘ : : : _

Protection durng Pendency of Prdceedlngs {soc 33 1D.ACT.): Under this section when.a proceeding )

pending before a Conciliation Officer, -Labour.cour, Aoiiator o Industial Tribunal, no workman concemed

- discharge except undér certain conditions:

in the indushial dispute pending before the said GLﬂhorfﬁgs_EwO_l:Jf‘C’!;dngEgi;h'eq by way _c_gr._gismisgl O ...

a) If the- misconduct with. which the workmon had been charged is connected with the dispute

. pending,-Re canriot Be dischaiged of ofheyise Runished. except with the express pemission of .. .-

the’ auinortty’ befors"Whoiri e proceedng s pending.. /.. R e e s e
D} Where frisconduct i notcgnnecfed with the proceeding pending, the workman could be
- dismissed or dischorged for the misconduct provided he is paid or tendered a month's wages
. and D.A. and an opplic

of the acfion taken. | %

¢) ‘Protected wokmen connot be discharged or punished’ whether by dismissol o otherwise
- except, with the express permission in wiifing of the authoity concemed. s

Any violation of the prowsrons ‘stated above duiing pendency of proceedings befofé'lobour court of
fibunal can be taken up by the employee as complaint under sec. 33A to be adjudicated and an award

Soction 2 A of Industrial Disputes Act: Previously individual wotkran could not faise industial disputas
with reference to thelr dismissal or discharge. It can only be by coliective action. As a esutt of fhe
. infroduction of this section on st December 1965, even individual workman could directly approach the
conciliction officer / Govemment claiming reliet for dismissal or discharge ond this claim is deemed fo be
. an ‘industial dispule’. - - o T

Quantum of Punlshment: With the intfroduction of sec. ilA of 1.D.ACt, with effect iom 15.12.71. the absolute
night of the employer to decide on the quantum of punishment has been abridged and the tibunagis wil
have power for the fist fime 1o differ both on a finding of misconduct anived ot and also on the
punishment imposed by the employer. Firestone Cass {1973 ILLJ 278 SC)

Evidence before the Tribunal: i no domestic enquiy is ot oF held o if the enquily Is in any defect it is
optional for the manogement to adduce:evidence before the tibunal aind fustify. ihe distmissal of hold on
" “enquiry afresh, if the domestic enquiry is set-aside on technicol grounds Motipur Sugars Case (1965 It -

162 SC}. It has clso been heid by the Supreme Court in the Rilz Theale Case (1962 LS 498} that the

adduction of evidence before the tibunal may be without prejudice o the management's stand that ’

" the domestic enquity was complete and proper in itsell.

-Discrimination: An act of discimination ‘could only occur it omongst those equally situated an unequal

treatment is meted to one or more of them. While some of the workmen paricipated in an flegal stixe

nstigating others also 1o participate and also intimidated the officers were charge sheeted leaving oth'erf
who pariicipated, the same connot be said fo be discriminaticn.  Motor. Industries Case (1969 1) 673

'Re'fros‘p&:ﬂve dismissal: Punishment with refrospecive effeci will be invalid and inoperative, if it-is not

specifically provided for in the stonding orders.. In such cases, the empioyer would be at liberly to set

. dight the situation by issuing another order prospectively. The workman would be enlitlied to wages for the
© - intervening period. ST : I o . '
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Criminal and Domestic Enquiry Proceedings: The scope of ihese. two ot Il_;g__;-.,qeggtggzqg..groof
@l varies.  Just as criminal judgement is not binding 1port o Civii Court, acquittal by @ __c‘;nm!r)-ol ACOIHrfpof < .
.. person does not bar the domestic autholty to pursue the enquiry proceed:ngg 9!'.;1.3,& c(gme'gp QIH de{,“-ur' i
Os conclusion. . _.-_:! . w .
Gherao: In Jay Engineering Case (AR 1968 Cal. 407}, the Calcutta High-Courd. d lhed ghelanas X
®; ‘physical blockade of a target either by encirclement or forcible occupation GCCO _‘i -a,ﬁ;%gm@-' <ng
confinement as also unlawful assembly. . Distinclive. character of gherao. is exisience:’ :ﬁjsﬁ;g CORTCE,;
method, K is an offence punishable unhder the Indian Penal Code. The emplSyarwill have evgry-ngh’r
" lo take disciptinary action against employees ‘for paricipation in gherao whether peaceful or disorderly
and punish them after holding a fair and pioper enquiry. A ,

’ 3 L

O

“Refusal 1o obey transfer or’di'e'r's':"Whéfé"_jﬁe?C‘d;il@éI:éTéghﬂc}ﬁ"ﬁ—e_nfrp?@@ég‘érﬁﬁﬁﬁ :
dismissal for refusal fo obey the tansfer order will be juslified except, where the Grd

O B

: " iR ne. Oroet wais Punfive, malafice "
Ot in.the nature of victimisation. . Where the ‘serice fle piovided forthe fronsfér &t .an 8 mployee. from - -
~ one compony to another company under.the same .owners, _ﬂ}g._qigr:g@g[___ =!_9E~d;i’$9£aeyjag‘: 6. Gider:

ransfer was held justified by the Supreme Court in Madhutding” Collie s;g[,"f,'?x.":dé..uu«

O

. . . S o e IR0 faooy 2oe Aoy e o senaeig
Dischqrge of Probation: Dischdrge” of a probationies withoUt asigning’ rébsen |ur K|

g dhe perod of N “
probation as per ‘contract of sendce or standing order wil_be valid; exceptwhete-i-is:held:o.be ipuniticesccing Pand
or malafide, ~ .: : - i S LT . -

O

ed e oond

hamam o S, £
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T

O 0

Losing of Lieh: Where an e
‘continuous absence ‘of. ovdy
‘Losing of lién in such !
of stonding order,

2mployee [ost_ his _'ﬁen_ on éﬁﬁﬁidvmeot.b\'z ‘operation rof - standing ‘order for g
-stayal of -leave, the same ‘does-not’ arfiount fo termination by employer, T
G case is not by-any positive action by the employer but by autdmatic operation” U
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INDUSTRIAL DISPUTES ACT
- Section 11 A;
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B

SUPREME chRT ON SECTION 11A OF

o> O

INDUSTRIAL DISPUTES ACT, 1947,

H

Secilon 114 : : : R = :
ers of Labour Courls, Trbunals’ and National Tribunals to g!ve_ ppropr[crf.a reflef In case of
Z?sthrge or dismissal of workmen. - Where an industiat dspute ‘relahng“ to the glsc_:l_ucrge or dasmlssgl .
of a workman has been referred to @ Labour Courd, Tibunal o Nationct Tnoun_c:l for qdjudlcchon and, in
the course of the adjudication proceedings, the Labour Count, Tabuna! or _[\Ic:honol Tnpuncrj, as the cc_:se_
- may be, is salisfied that the order of discharge or dismissal wes not justified, it may, by ifs crwcrd{ sat gs:de~
the order of dlischarge or dismissal and crect reinstatement of the workmon on such termns and congifions,
if any, as it thinks fit, or give such olher refief to the workman inciuding the award of any lesser punishment
in lieu of, discharge or dismissal os the circumstances of the case may require: : .
Provided that in any proceeding under this s==fion the Laboy
Tibunal, as the case may-be, shall rely only on the materias on recoed o
evidence in relation fo the motter, -

D2 0.0 O

20

¢ Court, Tibunal or National
nd shall not toke any fresh.” . -

I
\,

O

_ " The legal position as o 15.12.1971 When 8. 1A' infroduced i e Industiol Disputes Act) ™ - -
was brought into forceiregarding the pdwer of kabour court or hdustrial Tiounat when deciding the disputle = - - -

. aiising out of dismissalior discharge of #_._wonuhqn,cou!d be summarsed as follows: o

1 The light 10 toke. discipir, quen

o BT T S - y .

D

050

employer is justiled:

Pt SR,
! ':‘.M‘x.:;—-- 4

£ s

{i} Befoie imposing the punishrner&r, Ihe 'employer s expected fo conduct. o prope
Qccordence with the provisions-iaf the Standing ‘Ordess, if applicable,
justice. The eriquiry should not be an emply formality. N

r .enquity in
‘and prnciples of ncrfurc:;

NqQuiry has been held by an SMmployer, and the finding misconiuct i
conciusion flowing from the ev i i i

i =€ 10 adduce evidence belore jt,

It is open to the employer to adduce evidence for the
to the employee 100 :

st time jusisying his aciion; and it i open
fo adduce evidence, - ) .
v The

et oMo facie case. On the ather hand, the issue atx
the impunged order of disrissal. or discharge is ot Jarge before Ihe fibunal and the latter,
o ey_nqs?-:f,!ge; adduced before. f,-hes: o decide for itsetf whether the misconduct dlleged is proved.

In such cases, the point about the exercise of monidgeral functions does not arise af afl, A case
same footing as rio SNquiry.

vithout anyihing more, direct
. it & domestic endui
the said enquity is found to be dafectve, o e
r. Who wants to avail himselt of /ot adducing evidence for ihe first fime
e Hbunal to justity his action, should osk for i at the opiiate stoge, If such an -
has no power 10 refuse, : .
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The giving of on opportunity to cn employer to.odduce evidence for the first time- before the \
fibunal is in Ihe inferest of both the ménagement ond the employee and to enable the fibunal - -,
tself fo be safistied about the aleged miseonduct . :

C c‘

N Srm e g

Py

(i} Once the misconchuct is proved eithr in the enquity condudted~by
evidenca placed before a tibunal for the first firme,” pumishmient” imposeg™car
with by the.tibunal except in cases where the punishment s so.harsh, ds 0.sug

¥} In a particular cose, after selfing cside. fﬁé‘ order of dismissql..‘fi\'lt-léi_hés
teinsialed or paid compensation is, as held by fhis court in'Management of-
v The Workman (ILLJ 233, 1971), within the judicial decision of a Jabour’'¢ou

nligle
oHIib

e e

o invoke S.11A, it is necessay that on industial dispute of frie: typeas
should have been referred fo on induskial Tibunal for adjudication, the hibunaki

the order of discharge or dismissal was not justiied.

, f,#t,comes fo such g conglusion, the fibunal has to set:gsidereroidera ol
* “reinstatement of the wioikirion ori Such ferns 68 1t thinks 2 TR tibunal-has ekgowe AR saEOMmE:

refief 1o the workman including the impostion of a lesser punishment . having -due regard 1o the 1
circumstance. -The pioviso casts a duty on the tibunal to rely only on the section, in our opinion it indicates © -

a change in‘fhe faw. as laid down-by this equr, hos been affected:

- .. - 48 well settied that in” Constucting'dh&prodisions of o welicre legisiation, the court should -
adopt, what is desciibed as o beneficiént nue of constiuction.  If two constiuctions are reasonably possible -

ARG AT it ol

to be ploced on the secfion, if follows thot the constuction which furtheis- thé policy: dd. bject of the:

*is that the Act in quéstion which intends to improve and sofeguard the senvice conditions 6f an employed;- )’

demonds an interpretation liberal enough o achieve the legisiotive purpose. But the court should not = .

. also lose sight of anothar canon of interpretation that a stalute, or for that matter, even o particulor section; . .. .
- hos to be interpreted according to its plain words and without -doing violence to-tha longuage’ used byt ’( e
the legislature.  Another aspect fo be boine in.mingd will be that thiere has been a long chain of decisions .
of thiz cour, referred to exhoustively earfier, laying down various principles n telation” 1o “adjudication of -, -
disputes by Industial Cours arising out of oiders’ of discharge or dismissal, Lo \
- Therefore, it willhave 1o be found from the words of the section whethét i hios altered thie A
enfire law, os loid.down by the decision, and i so, whether there i o clear expression” of tridt ‘intention”
" in the language of the section. . S Co T ‘
- . ne limiations imMposed on the-powers of the hribunal by the. decision. in Indian Iron & :
Steel Co. Ltd. Case (Supra) can no longer be invoked by an employer. The fibunal is now at libery fo
- consider nol only whather the finding of misconduct recorded by an employer is comrect, but also to differ ' :
from the said finairg # o proper cose is made out. What was once largely in the realm of the satisfaction

of the emplover, has ceased to be so, and now it is the satisiaction of the. tibunal thqt-:ﬁnolly;idetf..idesw P
he ‘matters. . : , : e e T

‘ _ il thete has been no enquily held by the employer of it the enquiry is held 1o be defeclive. ( .
..,_it.is_open.t_o‘-ihe-emplqyer even not 1o adduce evidence for the first time before the. tibunal-justifying: e« .. .
- onder of‘discharge’ or dismissal. - The court is not inclined 1o accept the contention -en-behali jof ik - }

workman, that the sight of the employer fo adduce evidence betore the tibunal for the first time
recognised by this ccurt in its various decisions, has been tokeén away. There is no indication in the section
that the said right has been abiogated. If the intenfion of the legisloture was to do away with such a
tight, which has been recognised over ¢ long period of years, as will be noticed by the decisions referred
o eatlier, it wouid have been.differently worded. Admitledly there are no exprass words to that effect
ona frzre i nc “satith Ihat the section has impliedly changed e low in that respect.

. Thersfore, the position Is that even now the employer is entiled 1o adduce evidence for
the first time Bafore e tibunal even if he had held no enquiry or the enquiry held by him is found to be
defectivg. Of course. an opportunily will have to be given 1o the workman to lead evidence contra. The
state af which the employer hos 1o ask for such on opporiunity bas“been pointed out by this court In
Deihl and General Mills Co. Ltd. [Supra). No doubt, this procedure may be time consurning, elaborate
and cumbsersome. As poinied out by this court in the decision just tefenred to above, it'is open fo the
- ~hibunal 1o deal vath Me validity 81 the domestic enquiry, if one has been held s a prefirmindry issue, I

l‘ ;A i A _—
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-Act and fs-more beneficial fo the employees has 1o be preferred. Another pinciple to' b BSETA TN -7 -
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for dddmonc
. : the subject is in favour of the management, then theré wil be no occasion

‘ g!swgrécrirgg :lghhﬂng his action. This fght in the management to sustain its order by adducing independen
evidence before the tibunal, if no enqguiry has been held of if the enqulry Is held to be derecrg\;eA r‘}\o
been given judicial recognition over a fong peiiod of years. I was agreed that even after § 3
employer and employee can adduce evidence f ardin legc[rry or volrdny of the- domesTc enqurry i
one had been held by ihe employe:.” & _

: ‘ nder the nev
T Hovrng held that the rrghr of he. emrfoyer to cdduce evidence continues u
section, Tt Is needless to state that, when suchiavidence, is addused:fopthesfist fime, 1l the Mbu'f‘rn:
which haos ‘to be safisfied on such eviderice d 1ha workman concemed.,

20 0

Ul guit of ot _
f the impu

law, as laid down by this court that under suchi crrcumsrofices fhe isUe aboutthe meitts © ngex

order of dismissal or discharge is at large before™the tibunal ond that it has to decide for itself whethe

the mrsconduct alleged is’ proved, continues:1o. have full effect. in such a cose, as as kid down bv thi

Court, the exercrse of mcnogorrol func’ﬂons doe nor Onse ai all.

Therefore; it wil be seen 1hof both in respect of cases \mere Q domesﬂc enquiy has beer
held as clso in cases where the mbuncr consrders_rhermdﬂer—o e.ewdencebefore it for the fist time

DD 000D

rm'ﬁr‘oglﬁxqr nd.r: Jindingio | .
mrsconducﬁ aiived of, the tnbunor con now drffer trom mo’r rrndrng in o proper casé' and hoid fh01 nc

mrsconducn is proved . o

00

i" '
% S -Under- 5:11A:~the | Indusrrro! Tnbunc., . J_hec quom&ou;r“mw&ctdu;m Jhe. provec ;
.mlsconduct does not permit _punishment by way of discharge or~drsmrssql.cdr1d ~In cases under suct - -
circumstances award to the workmen any lesser purushmem dnstead::. Treme s e
. HEH B i
1 The power to interere with 'rhe punrshment ;:rnd Her,,ﬂ)efgme nqsg npw been confemec
on the tibunal by S.11A. From. the warding of the pioviso 1o S.T1A it couldngt, peinferred that the nghr
of the employer fo adduce evidence for the.fitst firme has Béen, ’ro}’;er,m_oway os -rhe tribmcl i5 obrged fc

-—-

confine its scrurrny only {o 1he mcrerrols chc]cb{e al. fhe domesh

O

000

.. The expressron morerrcr!s on record occirnng in ﬂ'ne provrso ccnnot be confimed only tc
ihe mattérs which were qvailable ot the domestic¢ epquiry. On the other hand the materials on the recorc
R 1 B the Proviso musr be held to refer to mcteno!s on: record Before the tibunal. )

They take in:

000

wde’ricé'

rr Lo -gl_:"(

_3 evrdence placed. beiore fhe tnburrcl Tor 1he f rsr ﬁm“e in! SUpporr of the dchon taken by on
employer as. well as the evidéncé adduced by the workmen conta,

i iz - Thezaboveriterns by opd Jarge” sholidrbe Gonsiderad’ 15°be, the. mo'rerrols on’ record ask i
' specrr:ed rn"r‘ne proviso. “The courd'i§ not: rncrned to it mot. xpresron a8 meonrng only that materal
that hos been placed in g domestic - -enquiry.  The. PrOVSINT ‘ofly-confines the filbunal to the materials on

record before it as specified above, when consrderrng ‘the: ]ushrrcohon or otherwrse of the o.der of
drschorge or: drsmrssol ezt Ay g

e

) tis oblrged to consider wherher 1he mrsconduct rs proved ond the furrher question wheﬂ'ref
the proved misconduct justifies the punishment of dismissal or d‘rschcrrge It clso prohibifs the tibunal from
taking any fresh ewdence either for safisfying ifself regarding e misconduct or for allering the pmishmenr

o ‘ From the proviso, it is not cerlcrnly possible to come to the conclusron that when once it
is held that on enquity has not been held or is found o be defective, an order reinstafing  the workman

. Wil have 1o be made by the fribunal. Nor does it follow fhor the proviso deprives-an employer of his right
‘1o adduce evrdence for the first time before the mbunol . S o

000020000000 92030




S
. 5O
_ The expression “fresh evidence™ has to be read in the conte T B AR TRG ey, - { NS
-+-as disfinguished from the expression materials on record. i so read, the proviso..does: mQLprLe‘_‘.(en_f any '
ditficutty at all. - L v - C { )
i ' ’ R S '
The Legislahrein §.11A has made o departue in cedain respects 510 i N
this court. For the fist fime, _power hos been given 1o a fibunal to safisty il whethiersmis OrX ( -
proved, This is pariculody so, as already pointed out by us, regarding even findings d@veq,_@?_ ,
employer in an enquiry propery held. IR ( o
' The fibunai has olso been given power. olso for the irst time ' O
punishment imposed by an employer. When such wide powers have begg_;gg :
the legisiature obviously felt that some restrictions have to be imposed regarding- @)
taken Into account, Such restictions are found in the proviso. ST
The proviso emphasises hat 4he-tibunal hos fo satisty-itse-one-way-&f-olher Tegdiding ( &
misconduct, the punishment and the relief to be granted to workman only-on‘the B&sis of the materials -
on record before it. The tounal, for the purpcses referred to above,” cannot call for futher or fresh . ) ( 2
evidence, as an appeliate authority may- noimally’ do under q:_pgrﬁgg!c;_;ﬁgfyfg._—yypeg;gqggig Nghe | lenete i
coreciness or otherwise of an order passed by a'subdidinafe 'body.” The- matier in“the. provisd teférs, o, [T ( O
the order of discharge or dsmissal that is-baing Considered by-the dibunol: © 4 ~4 . ThaoTo ST _
T The court should ot be Onidéstbod 65 kaving down it thiere Tsingy obligotibh-whictsodver . _‘ N -3,‘-)
. ,on-the part of an employer 1o hold an-enquiry before -passing-on order -of discharge or disrnissal.- This ;- T
- eourt has consistently been holding that an-emplover is expected to hold a proper enquiry aceording to ¥ .‘Q
the standing orders and principles of natural justice, e ‘
- k has also bzen emphosiséd that such 6n. enquity should not be an empty fomaliy. K, ' (\)
Q proper erquiry is conducted by an employer and o corec: finding anived ot regarding the mek;Qﬂdtht. ‘ ®)
the tibunal, even though it has-no power-to-differ from the conclusions ammived at by the management, .
. ‘wil have fo give every cogent.reasons for not accepting the view of the employer. "~ | ° . { \_)
' ' Further, by hoiding a proper enquiry, fhe employer will glso escape the charge of having
acted aikarily or malafide. I cannot be over-emphasised that conducting of a propeér and valid .enquity, { o
will improve the relationship Detween himr ond the workmen and it will serve the cause o industial peace,
¢ Further, it will also enable an ernployer to persuade the fibunal to accept the enquiry as proper and the q o)
finding clso as conect. - ’ ’ ’ :
. 4] i -
2 .
Notes o Section 114 : . o ) i : L R ' 4 ;
This section has no reltospective operation and therefore does not apply to. dispuladbiicr - - “

PN

1ad been refemed prior to the 15th December, 1971, on which date, Sec, 11A was brought into operation.

‘Werkmen of Firestone tyre & Rubbaer Co. of india (P) Ltd. v The Management ‘and others - 1973 (1) ' .. Q
- W 278; the Gujarat Mineral Development Corporation v P.H. Brahmbhatt - 1974 (1) LLJ 97 andEast -+~ 4 .
Ladia Ho_tql;_v.melr-\vod(men‘ond others - 1974 uc.s3z. - . Lo L e _ W
BRI A direction wﬁ%ldfm bdyment of back woges efther fully or pc:ﬂicﬂy is Undispumw penal )(" @
Lhcakure, An award directing feinstatement of an employee without back wages and without any ofher
- nd of punishment specified in the regulations of the manogement is not bad merely because the- O
mployee wos found guilty of misconduct, if in the opinion of e tibunal the misconduct Is not so grave (
5 fo wamant the extreme pendlly ot dischaige or dismissal, ) ‘ (._)
. . The tem lesser punishment in the section cannot be resticted by reodihg words -which , ‘ ,“,
‘e not contained. in the section. This section does not state triat the lesser punishment should be one AR
-ich Is provided in the Regulations o Standing Orders of the management, -The provision takes in its ‘ o
eeD ol punishments lesser than discharge or dismissal, whether provided for in the Regulctions or )
nding Ordels of the management or not.” (Andhra. Pradesh State Road Transport Corperation v ‘ ;
toour Court, Guntur, and ancther - 1978 LIC. 359). : _ ‘ O
o Very wide powers have been conlened by the legistature on the tibunals to decide the ‘O
sestions_between the workmen ond the employer. ey can even re-appraise the evidence icid before d
 enquiry _ofﬁcer and examne the comeciness of his ﬁnding. R S T ﬁU
o
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1. Scope of see, lIA

_Sectis

..::u'.lw'xcl e ] n_.:n.;-':g

Unedue the amﬂndmﬂnL Jntraduﬂad. .sactiﬁyyllﬁrrtﬁ&:ﬁoﬂz S-sof-the Tribunal

e i Tha i st ot 'v--. A
have buen ludened T”e,,T:"".’:.J{?Ea;Es J;.als (_‘_gﬂ%guu 22 ) b i Aﬂ,tk"\{‘.,w ”L__i'u»u i
-—a » 4 [ 1
dlscharge or: lemzssal Epsseaﬂér thE-eiipoy ér. Teer usbi?ieﬁ,. el ?”fﬂ% H,,,um-rh
[ [T T .-“= -

M L ) (j'.:ﬁ"lissﬁf ot B ek - d“'-—_-‘:.‘

A T

order is found to be Justified ‘the Tribunal—can now dwdrd ‘a lesser ) fi:iwf“

T wCiagesianid Bl L

punishmerit i liew of d:scharge-éf d;sm:ssal asy

e SRR : P;;‘;qg e T
'The Tribunal ‘can. now reappralse the ev;deu' ”6f‘the domestic’ enquzry If

there has been no enquiry or the enqulry has.pegn_held to bh'defectlve,Athe

FEON s

jurisdiction of the Tribunil™is of or1g1na1 ﬁitufé““

e Hr
worde B

‘case try the merltaltself by glvzng an opportun;ty

to tﬁeﬂgmployer to.. adduce f '_.n.
eVAdence before'it for the flrSC time Lo gqutiﬁfnthﬂ order of dlschargn or

7 G 1nRaG: CEneoe
d:snxssal Furbher, the.. Irxbunal @ mﬁmu&)gﬁA%eﬂlﬁgqﬁ"#hé charges of .

mlscondurt have been secablzshed~"?ﬂ“brd€r"bf‘&lscharge or dlsmlssal is not
AR ] NG
JUStlfIEd

Tl_ dribunal may also hold that the order of discharge or

dlamzssal is not Justified be'ause ‘the'alleged misconduct has not been

Eerbll shed be eVldence. .To ccme tg a cpn;lq;;og exthr ggy“"the Trlbunal

will have to reappra;;c proved mISEEHEUCC

ndoes noc merzt p&nlfhment by fay of

dlscharge or dlSHieSél an—that grvuud;v& may award lesser,punishment Jhat

wau onca largelyizn the - realm o{ satlsfactxon of the empolyer is now the - |

Ssatisfaction of the Trlbqnal wh;gh f;naI;&'&e:'

-

-~ - (R X

tiowever, -an .error in JUfgment is a':

ood defence sgainst. charge of dmaging
employer's proprety - Indian General Nav;gatlon and Rallway Co.v. work:en‘.
(1961} 1I LLJ 117 AIpR 13u7 sC 408 ' - : t

A
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S~ B .- : ’ T -~

When s worker failed to arrange store ;tems properly as per ‘order of higher ‘

authorlty he is' just guilty of negl;gence and

dlsobedlence -'Eharat Sugar Mills v Jai Slng

To justify disciplinary action,
had contravened the e

B Y

Xxpress or 1mplied':"
. Electronlcs Ltd v Industrlal Tribu

- .A‘;,J._f.-
S

?511
I scr sos. . et el i\‘”-
et -
DOMESTIC ENWUIE? - : - BN

“Inthe casa. or Assunlated Cement Co. Ltd v, Wbrkmhd,ﬁ(19631 rr LLJ 395 (sc), .
the Supreme court lald-dawn ‘the follew

and hzs wltnesses 1s 1gcons1stent A
tance or dacumentary ev1dence on recard

asked to explazn the apparent 1ncons;stencg aud;;bexr defe
- reJected on the’ ground of lncons

some leCUMJ . they. should be

nce should no be .
1stency wzthout affordlng oppa;tunzty to

cy (b) any. evxdence given by the witnesses in
some’ other proceeding is Inadn;ssible

JdFf that evidence is to be used, th
workman myst be give

1 an opportunity ‘te cross

e
~¢xgmgnﬁntbemf

: g L o o C .:‘.;--"-zu_i -;':'r:-'._z el el EEaii e
" In tbe case of . State of Haryana and .another: vnRattan Sﬁngh (1982};[ LLJ 46"
(sc),-

e court hela Lt id well settled
that trict and soph;stlcated Lules. af evzdence
c aoply

the Bench of three Judges of the Suprem
in g domesczc enquiry, s

under the Evidence Act Day ‘no All materlals whzch are logvually

/o

-"_/

ot o£ insubordination . -or _‘;.

c oo

.(;a_ [:J CCC

C C C

C C C;O

CCCC

ccc

o

cccec
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I

_jonable
department

nvaluatmg Such* materlals and
gpeaking,.ndt relevaai unde
Jud1c151 approach i

s obgectzvrty,

Company.
4L_m___was active jn- securzng evzH%rce W es

i Aworkman was assigneq the task of holdi
-domestic enquxry

JU.J’.'.!CL' 3

a ,'ndesa

=

ndent conclu510n - Andhra Sc:e
'(1031) ITrry 117 (sC).

P . . ) -

=2
-

g D00
‘..:: ,‘.. “‘ ; D O O O . D b .
0 t)ooeooorf‘oo_oooooool.opo o
4 ﬁ 1[) Cﬁ @) S T ;m “ O i ] } A

!
Si
3
¢

aUthorztzes and administrative

“should. not glibly rely-on what
vdian Evidence Act,

%abl:sh the ch

nd .the Labour court should hav

- There is no allergy to hearsay

nexus and Credibility, It is true that -

Tribunals must be careful in

isTPtrictIy ne

The essentxals of
‘exCIUSion of extraneous matCers or

e taken ev*dﬂnce 1tself and coze to

atific Co, Ltd, v Seshag1r1 Rao
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In Ramlal v Union' of 1iugs

9§§§§§3T$?, the ﬁatchman Ramlal

. . in reply
to'che.chargé-sheet craved. eiground that this was the

occurrence duringnbisf leven ‘years

first
. Pointing out at the same ti

©

£ _ o o
. . aR L] I théftfaihﬁat the night in detectir .
- a preplannedﬂthert of-gqpq; = .

fron servicé;hithout formal

FEECKY e was dismisseg
"'ﬂliﬁbéhéféﬁndﬁthat it was admission of
guilt with'a condicionaifspalagyg;iaheir,Lprashiéé"‘””’“*&E*“‘ ST

dsh: 25 J s
that Vhen = & 3idg ot ot a €l ear s’ LAk i quate admissiol,
T : ) ) . . o A -
Eﬁemplbyetﬂshouiﬂfhave_held;qgrbrmalwénguzry,

. dismissal obsServing

of quile, &n

CCC

: _ N : . =
It is true that neither 4 pérmangnt employee nor a‘probationer*can be
rmal charge'qnd-eﬁguirfﬁfuéut in case of prqbafionerﬁ

- a less formal'énqui;y anlal Cupta v §

@éy:bélsu{fiéfénffifﬁiﬁﬁ
& others,

tate of Haryana.
(1978) 1 LLJ 317 - (sc). vl ..

- LE L] - ' ’ ) ": . . V 7
A domestic emquiry Proceeded against a workman after Service of .charge-sheet
" on him, but at_a-parcicula;

stage, the workmag withdrcw'from t

even completjng,tﬁE'enquiry expar o,
ndiﬁg"ok&eﬁé;”%ﬁé:Eaﬁjéﬁc:hdjsmi
service ror_alléged.migcah&yct:

arising out of the dismissal’ or

he enquiry,
20wt

Prescribed by the sea

Cbnseguentiy,'witﬁ -ia the manner
¥Sed the workman from -

,‘hdjuéicating upon the.inqustrialudiggggg.@f
%Eéf@éfzﬁgﬁifgﬁﬁﬁﬁébéhr'CourE*ﬁEiB;tHéE the
eting" the dimesti '

the relevant provisions of the s¢

i~ -order "of diéﬁisé&!'withéu&'%oﬁpi

anding orders Was Invalid
Affirming the vView ef the Labour court in appeal, the Supreme Court observed
‘that

at an early stage
from concludin

g the enguiry.by taking o
_ eiidence?exparte - }nperiaI'Tobacca Co. of India v:ItS Vorkmen, 1196;) IIILr
1416 (sc) AIR 1952 SC 1348,

2
3
5
E
5
5
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CCocCCCCCCCoCCCOCCCC
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In the cese df L.C “Dhir v

State of Punjab, (1982) October Lab IC {NOC) 117
(Punjab & K

adyana) the petltianer employee of the State of Punjab was

suspendef-Pend;ng COFPIOCJOH of the department proeeedlnﬂs but es~his-age?ofr““

er the suspen51an he was allowed to;retlrﬁ and so the *

(Pun;shmcnc a@d A : al) Pule;,ﬂ’

xd?sc;pl;nary proceedinﬁ*wWS"‘”“’? =3
B xnzcxacec againuc ch-~ retzred

erployee.

P17 T

yee after b;s retzremcnt wa

Héld that lnltzatlon'ofuﬁ;sdfplﬁnafy=*
proceedin-s aqa;nsc the en,lo '

3 !--—.I *
s e la s,

, w:&houf
ﬂ‘thﬂ'Supreme court’ln (19/0) Lab IC 271 (SC)

_Jur1 dlcczon,-,The dec151on .0
‘relied ipon,

Feii] ;?!—u-.-i ST LR L

=
ey,
2l
]

acsses WlthOUt ha -5££pTeviob sly” recordcd R
the enqulry is not fé:r - Phulbarl Tea, Ebtate v Uorkmen'
(1959) 11 Lo 663 (€): (1960) 1 ' scR 32. S S - o

P}
. .7 L.'Jf
v . . .

i fcatemcn:s, held

> Ht'kmen ars charged of actlv

miscon&uct. Held
g worhman before each of them can be

of cons;lracy hes no appllcatzon ln Jhduakrlal o

ot be hnld re porszble for’ act1v1t1es ‘of the unian

- Pungab A tlonal Bank Ltd v Uorkmen, AIR 1960 3C 150 ST

held gu11c/. The theory

whlch rep- sents them

Inc.r. Svizamaniam

v Cﬂ’lector of Customs, AIR 1972 sC 2118 the .Supreme
*he fact tha; the case against the dellnque

was bezng handled by a tralned

appellant:co engage a leo

Court ociserveqd that at employee
prosecutor wds a gqod ground for

allowing the
gal Practitioner to defénd him lest Lhe

scales be
weighed acainst hinm. -

T ey |



‘ turcumsfances Wearg

~for the Port of Bombay v D R

he queselon of the claim of the

» the Supreme Lourt held
Toll Labour Offlcer lee=1 ‘advisers
nd they are appo;nced as fresenting.

Offiuer should, unless th=
Iry place an erbargo on thé ri

4 Jmployeo, a
. cu.‘;‘. prasec;::.'r,f.gng office S .

the'-nquiry
“Prescribed for such enquj

rules
ght: ot ths' @
ﬁutn-bes d;scret onﬁ.
q legal practitioner.f

. to be represented by a- 4« gapregtatlener
employe:a to agpear through

-
3

_A;fMﬁewwouldahoweverfdd?%q{t@ﬁéidéfihé[the nature o

r_.£‘EQ re.degally trained mznds rep*esent
the employer in the aomest;c engui

f cherges and .1ssues wh.r.ch

end the . thuxry Off!cer is-a man of -
employer s establxshment ‘the. wezghced scales ang tltled balance can be .
pertly restored if the del;nq

uent is given the Same legal assistance as the -
i employer has erployed D ' T

U, GHest - BYNE,
Veswenl, a_pre
. peﬁsioﬁ)‘dUring the depqr:mencl
,,ﬂ:tbrough e"TawyeP but the

yed'for'representation

IWe department had an.
"xpe lenced Polvcax

offlcer
No Government Serva

nquent.ofrxcer in the .
utnesses in the ¢
vere legal and Teotual complexjities,
olved in the ¢ cise
body and mjng sec

nqu1ry had to be
<ross- eaamlned : Tharn I

Fbrther legal
J;ssues vere inv

- Besides the deelnquent was not fit ip

su =~ long ousoenSLOn had affected his health
-the KHigh court held that. the above fa
od grounds Justify;ng a perm1551on to the
by 2 legal pract;tzoner

'fconsxderlng all

and mind,
'GC"O"S

ots'and -
’Q"J

delinquent
- to be reﬂresentg‘

- - EI

Nadkarni & O

v
L

nployeeAfidﬁ;

c&argé-sﬁeetg‘

‘

I

e
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O"-"—'T‘b‘;‘“ 'The f't:r.tct téechnical ruje_. of procedure of the Indian Evidence Act do not
fﬂj .1m;f‘apply;;o ‘the adJudlcaCOry

proceedings before the adJudicatory duthoritics

i

‘ 7 the Industrial pis putes icz, much less would. they. apply tq domestic :
O_"y ~ engbirfes Geutral -Bank. of lndia v Prakash Chand Jam (1959) IT LLT 377/382
@) - : :_ S ERTAEEL e e e el

a flovever, ‘the -v?uch ﬁumu:!d I'Orm par ""F_' pz:mea*p.les‘ 2= “. i3
O - natural Jjus shc*?tr'ub'unalr i 'Ge’nc‘rabﬂﬂanftm frax '
O Ind.la v Prakash Ch!nd Jam (1965) II LLJ 377/382 (SC)
é&fjﬁ# In had11a1 V JtaCe of PunJab AIR 1973ﬁ°C 1124, cne Supreme Court obderved
B that the app.!.zcatmn of the pr‘!nmpIe df natuml -ju*'t«mf “I's not & que.,t.wn
Cj{‘ of observance of & rornulae In essencc it is -méant £0'@ssUure; that party S
O ) ﬁ__concnrned has an opportunxty of bexng heard Uhether 1n - parthuIanacaaa ERTRIEI
(3.' 2t has been v;olated or not wzll dcpend “on’ the'THcLJ aud c1rcumatances of ths
(\; -case., [t caanct "be said that tbere w;ll be infraction of the pr:nc1ples of

’ natural Justice unless procedures of th; couzts ae obsorvnd
O 5 The Industrial : Tr.tbuna.l is not hanpered"'by strict rules o[ ev.tdence or-
“'uleading or technzcalltzes of pIOCﬂdure "It can collect Jnfornaclon ‘which-

C): - has any boaring or ;. .evance an GQCOrmzrzng the zaaue raised hefore it ~, R
o Hiralal Sada Shiv Rao V. State Industrial, Coure .. (1967) .1 LLY 168 Bom (pg). + -+ Fri b v
Oy e e L
o ?hcladmission by theo T?ibunal of evidence arter the case has been fUlly

) argdeq, even.without notice o the other éidegimay be justified in certain -’
C)- circumstances - Hhafdah & C&.-Lbé- v Its Workmen, (1963) II Ly ~32 {SCJ
o3 : . . |
(“ nlthouth ‘the str.l:ct rules of evidance'a;oélicable to a"“C:WJ.l Courf: do not
mé bind the Industrial Tnbunal . Yet it cannot refuse a party an opportun.tty to
U zlace all the relevant ev.ldence on the poznt in an Issue. - 4 finding other~
O ise glven mu be vitiatad - I/es‘.ern Indza natch C‘o Ltd v Tndustnaj
o “wibundl, fn 1958 Lad 3% (0B): ILR (1958) aq 679, - °
O 5
<
@

L e
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Led. v. Their Forkmen, (1963) II LLT 395 sC, the , )
the follovzng rules of evidence rfor observance ip the O
. \ oy
N Y
cad Qy_tne workman and his Witnesses 14 1nconsistent ( .
"Er documentary evidence racord,” thelr ’ ‘u | O
- . R Y T8 oA thel O
Jpparent inconﬁfgn ﬁ the' defence vorszon should not be rejected on’ "'f
St account oflthe adver:e circumstance. ! ; “*'f;szQ‘
(1J) Any evidence glven tv r;thosses in some other\proceedxngs is \ O
. Inadnzsszvlo It tkac‘oy;dence is, to -be..used, i the. -witnesses’ MUut be . . ‘ N 0
Er : . ‘
‘eXxamined again and tb= uoeran must be gzven an: opportunlty to cross< R
examine them TL”ﬁ. ' METUEL R K ! Y,
-Tn tho case of T R. nurthy v Divn, Henager,-unxted Indja Insurancs. CO"Ltd' - o Lj
(Iﬂo/i onprber Iab iC 17 45_AP, g dis sciplinary enqulry Was startsd- again't' ' ( . K
an .nployee on the cha.gc of Producing false medical hjllo for dleUfaGﬁ"nt. " <
_The Charge was based 6n ths medlcal certificate preoduced ipn support of 'f (J
- madical erpenseo.érrhe fh’szby ef- thencd;cal relmbursement was sought to ke -‘ ‘ )
proved npen endor ement of the doctor on *he medlcal hzll end w1thdrawae'of' ‘ -
‘his cezt;f‘cate. Tho ﬂndhra Pradosh High Court held,Lhac thcadoctoriwas'cho' DR,
- .{only epproprlate per on ta: speak about the circumstances in which he gave : ‘ -
- the cert;[&cate and thera T2r withdrew jit, Had the doctor been produced, ‘f )
the uLlquUch could have the Cpportunity &6f cross—examln-ng frisi to ol;cxt : O
‘facts and czfcumstances to belie the version of the doctor, The~gulf or _ (: ‘
: lacunae was sought to be filled up'by~adducingras-witnesg two-officers to ‘ ‘ “
HhOm tne doctor had harra vaod his versxon The endorsement of the doctor was - . -
sought to -be proved by tnea,. fhzlure to examine the doctor who 35 a. ' ‘\ Q)
_oatecxal w:tness to prove the charge vztiated the proceec'ngs. ) . ‘*; O
;' : L ¢ ©
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.helding ‘an enqu:ry, and

.. against.g partlcular en*onqo is

accusation is suoporteu

eaamznatloa as he against him - f

392 (sc), per nm..mrur,r_a, I,

.o.

Reasoﬁaole Opportunity: -

Tie requirement “that réssonable cpportunity of being heard must. be given has

- tws elements, The f.lrs~ is that opportunity to be heard must be given; the

second 1s tbat this oppertunity rnust be reasonable. Both these matters are

Justiciible and it is for Che Trzounal to decide uhother an opportunity bas¥£'*;

kzen given and whether that: oppor'unxty has bcen reaoonable - Pbdco (P) )
Led v. 5.H, bllgrani, e ”1960 e 4i§? 9 pef Das Gupta"J felznns Heraien ff‘“
) : . ETTHRE aF "'éfi-'- RIS :w:ﬁ-"r'{rr-n*n* Aancy, T

I' : ‘ ° B - N
In the case- of Motor Incustries Co-Ltd v D Adinarayanappa end another,

CUUR(1978) T LLY 443 Karn, the Issue before His Lordsth was whether a domestlc -

enguiry held by the manecement lﬁich is valid in le respects Is invalid on

the ground tHat before kolding ‘the engu;ry, an opportunity’ of answering -the

- charges should have been given to the de znquent employee. Held, informing

the dellnquent ‘employec of the specxﬁxc charges IevelJed agaznrt hlm 1n_
:r:t;ng and giving him an opportunxty to dofend hxn;efl 1n an’ cnquzxy,

fUIflllS the requ:rement of the prlnc:ples of natural Justzce and it is not

& necessary regu1rement of the prznc1p1es of natural Justlce that bwfbre N

ﬂerller o-portunlty of furnxfhlng replv to the"
shar jes should be given to the dallnquent enployee '

- The basic requ;renent of a fair oooortunlty is that enquxry must be conducted
honevtly and bona flde hlth a vznv

to determ:nlng_vhethar_thoﬁcharge Iraned

'aroved or'not, -and thorﬂ[ore care mu-t bo
ee that the enguiry doss not bccome empty forn
Ceaont co. Ltd. v Ta2ir Yorlmen,

taken to s ality - fAssociated

(1963), IT LLJ 396 (JCJ. per 'GAJENDRAGADKAR,J

It is an nlenontary prlr xpleo that a person who is- requ1red to answer a

charge must know not onl- the accusation but also the Lnstimon; by which the

. He must be given a fajir chance to hear the -evidence

in support of tli¢- charo- ind to put such releVant questions by tay of cross-

esngles Tea Estate v lbrknen (1963) II LLJ

T e
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- It would be asklng for che Jmpossible
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Th=

¢sirz to the tonclusion that any parti

tha. Principles of naturay Justic

ufc adopted was not conduec jve

S charge-she

comlng late tor che
;rom servlce aubsoquently
!auel f:eﬁ the pOJnL"

show cat

&m—”TEHUvJﬂ

"Vl et

to’
ractually the' rearon

In c;ﬂnectiqn wilh. - dJﬁ

r\ -!-n'h.— ; “"
. chargs menes wern served on him in 1“:8
~action was taken on them,
In 171,

no

. Another charge memo wa
're

TVEEY of monev frem hin.
<34 ~-1rtcen years. The delay leads to th
ik e bqr

Georca v State of Tami] Kadu §

184 ofevidence.,

put it to the party against whom it is to

rules of naturaj Justice are not embedied rulas

eted aftoer ezghteen mon'"' [oz SE

'hICh occaaloned ‘the delay -

fﬂrved on th and thrr ®
Held the. ordﬂr cannot

R therefore;
procedure preecrlbed by ‘the Trial couy

- They only obligations uh:ch tha
taat they should not action any lnfornatloa which t

Esiore, tier refore,
cular procedure élopted is contra=
A

co J"C'dCh a JU"’ r"r-r'fsfr-.-:

sence on
parade on anotrar occasfon and ,

rust be conszdered

of‘reaaonable oppertunzty co che e-aloyee to,
levelled againft hzm.

i
o

expect th employee 1
(1050} I LLJ ”60 (GuJJ

FRREET B

c:pllnary proceedxng agaln'

L a Governnﬂnt JervanL

1954 end 196e cn same cnarges irut

heanwhlle the concerned o:flcer Kas p

e brer b et e

'as an ﬂrder for

romoted

A ' G another (1980) T LIJ 513 (Had)

théy.are-not bound to .
rts nor are the/ hound by
law casts on them |
hey receive unless they
be used and give hzm a fair

e v Shivabdsapna Shivappa, {1964)."

o’
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2, the court nurf be satisfied that
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But the principle that a fac: sought te 5e proved must be supportzd by

7).

. statements made in the presesce of the pzrson agalnst whom the enquiry i*r

hel. and that statements mada behind the back of the person charged are not

to be treated as substantive ev:dence. is one of .the basic principles which

OO

can not be iIgnored on the pere _ground that domestic trlbunals are not baund

@) . by the tcchn:cal rules canta:ned in thé—f"ldbﬁbc_nct - Centra! Hank o[ India
oo caesinoddafioon: Fra s - .
Led. v PraPash Chend Ja;n {19o'7 [ITLLY 377 (SC) per BHQPGAVH J.
O _I- ---- K ‘_.S'fit';r&f CADNSSE Zars faai - #ha o da - . v .;__' . ,
. i . '.’ . i . o
®, A unrhran whou s te answer a charge must rot only know thc accu,atlon but Y
T waniyd b -
'® . al\c- the tesl"inon-- cU

/
.

b~ vhich che accu,acf;n ib'supporced N For In,tadce; ff?

Td¢uReat: is rel:eh LPOH by a withddtdne i4rs

f;nding It must be made avaxlable to the Jarkman befors he is called upon
O . 2 Fpu;:h Industrial Tribupal. (1966} IT LLJ" 282 per Bl BANERJEE, J.
™ o - L TEE e : Tt s LE il

. M - ) N * o b '--': R -l - -
<11 the case of‘?btd Iron & Steel Cd?‘ﬁ-fEnnral:EUVtﬁxlndugcrxadwwwibunar"’-“
(1256) II Ly 74q (Pat), it ueiﬁheldfcharhyithaho!d;ng of “Important- pzece of
evidenze, namely, docum an;, réports, ech., ‘which héve’ bearlng ‘on &he ‘charges: :i--L B

from tr° persons charrnd are sifficfert: crnunds -to Show that the

principles - wrs i

or natural justice “have boen viclited” In the donestic cnquiry. o S v

If the finding or che~ﬂﬁqu£;

y are ba,ed cn reports g1vbn by the superior

::-rtu ¢rs but csucl ropc't.-‘ are aot wade available to Um conce

rued workmen nor
. arﬂ ha offlce lmaj ,=valla

fa

le~{or“cros¢-EAan1natzon ithe enquiry would =™

" not be ,e'r and proner ;ur ine**l & Staﬂ;i"g Works Lid

(1253) IT Lpiyg 367 (SC), rer

- v"Their workmen,

3000 3_.9 ’DQ

Dis Gupta J. '

2

e .
11521100 orin: )

that a docu=snt or piece of ev:dnncn aot

disclosed to the parcy charged
f2 foundacion a7 the findiznzs against the dﬂlinquent Such
: 25 ejalase the pripcis
B :

Ee of natural Jjustice an¢ would
s 5o id) v Pres ident of Ind:r and others, (1981)
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natural

b

ers disregarded o during the enquiry.

T

que.,ts' che cnqmry O[ﬂcer to order the
wo officers just for Ccross-e

- If a charge

management to Produce ¢

The. :-.rorkmé‘n is. entitled to reésonable time to Prepare and adduce defence u‘ _
a domestic’ enqu.lry - When 2 vorkman is asked to present liis’ defence Jn an
hour, ‘held there was

failure of natura.t Just.u:e and tlu. aomc;:;:.zc eaquiry '
was bad <~ De.!h.i_ Cloth ane General ﬁ:ll Co.

AN .,_-(,,»- ;,»-

The ducy ta produco ‘the de[ dnce mtne....,e 1n an the worknan chargnd and not‘_
on the E.‘nqu.try ofﬂcer - State Bank or Ind.r.a v Jain (1971) 1'1 LLJ 599, .

There is two- fold teft of perversz

ty of a f.r.nd.mg
the flndlng {5 not .,upported b

The f.u-st test . is that(

34 any legal endence at a_l_.l and- :the_ ether

test is that- on the basis of t
could hav

sed to Rim. his

helc.' there had been t'a.l.lur1 0D

ju..tice -~ Rea.ﬁabans k4 St:ac-= of B.lhar AIR 1s

he had .no opportunity
£ the pr;nc1ﬂles_of
57 Pat 100

In the case ar State of Pun;
held that l_whuz Fho

of I'.'hc- lapses or

b v Be.-chtawar Singh, (1972) & ser 73,3
dismisgal order was

WES

pPassad con_.u"ﬂrmr' r:unulat.l'.'e et‘.t'ecr.'

the. charae -sheeted empolyee

the ord -=r is not
ocau..-. prevmu.. lagses s«

ma.l:::e;nable,

¢

v The_;v:.r Singh (1972) I LLJ' 2C‘

B
»
|
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Where the order of dlqussal merely states that from the material on. flle T

-

the authorxty is of oplnxon ~that- he is not flt to be retained in sérvice and

: so he should be removed, held, the order cannét be upheld since 1t is not

a speaking order and so an arb:trary order - State of PunJab v Bhaktwar Szngb
(1572) 4 SccC 730

Defferent kinds of pun;shm;nts enumerated above ‘are dealt wzth in detall

as follows: ‘

.. - .:‘ PR T
- . i e . B e EY) noLr
. N . - ; e e, BN . . . -

(2} Warnipg:’ Warning is s ‘mindE puh;sﬁhcnt

writing In - e case of Sankar Plll"”
';% (Ker);;t wa, ho!d warnan

It has CD bC‘ Bdfﬂlﬂi*ﬁé?bd }'.n 7. T v

Jhould ‘be’ admlnl tered after obta:nzng

' =\p1anat10r from the workaan about the act or onlsszon alleged. The .

procedure to be addpted for admlnacerzng warnzng necd fiot be - a5

}ahorate a3 that for orderlng d:;charqe or dx'mxnea}

L S

D e R T Y

In the case of dadﬁavan v Cbmml sxoner'of Intone Ta&“fQQBJI‘II ‘LLY 356

'he que4t1e" arosc Je[are*rhv Kb?ala ngh Court WHother - a‘dcpdrtmental

promot:on crnn;tte can CaPe “Hitg: cahs;dé}atlon\ﬂ :arﬁrng gﬁven-tv'an -~:‘f A

employee in conszder;ng him for prdmotion’. “Heid - ‘that’ ‘a censure'? SN

'Lnfllcted as a regular penalty cannot have the effect of authonatically
uostopnxng ;he employee’s pronotxon
darnxng whic

YOO IO OO0 DD0DD 0D 3 009

,..
\

,
\

It is dlf!lcult to ee how | l”’"’.JQ B

b is. not even' a punluhnent and which" is not g;ven in -
sccordance with the prznczples of nacural ]Ustlce can stand on a better-"

f”ﬂll”g 1n ‘the mattor of preventlnc an cmploy’e promotlan.

ST *rronq-z

Y Fimsy fine rn s pnrunlar/ punishmant inflicted by the erployer on the

tapleyee~fer carcain ace or omissfon,

Thers may be pravxsxon ¢n
s:un‘xng orfars Ior impesicion orf fine, Houever the power to 1npose fins.
Is'subject 2 zhe provisions of sgc,

8 of the Payment of Yages Act.

P
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(<) witn holding increrent: In cat of garded scales, increments - are ) . ’
automatic till the stage of erflciencx _ba.r Is-reached »mtﬂthholding af PR Q
lacrement before tpe Stage of efficiency ber :.s reached .ls punishment: )
Such punishment cap be inflicted onl 3

or misconduct has been proved -

(1956} 1 [.LJ' 103. (I.ATJ

C

(d) 5u5penszon as- punishqent. ....

C

ccCocC

a workman for 2 specif

; ssion.of &n offe.nc!e and Eil1 the '~ - 4 re :j
' of fénce 1., proved to. fbe sat.tsfaction of the management suspens.r.a'h' """' Ty
pending enquiry cannot. be cons;dered t_g be pz{}li'é'h}nen't_ -1954 LAT?Q B )
Punishmentor suspenszon m;;x.ld not be tantamount .':o lockout defined in e ’ Q
sec. 2 (i) of the Industriaz D.isputes Act. ‘The effect of suspersion xs G “
) that the relationsth of the master and servant is temporarily B Q
Suspended with the cdnsequence that the socvane is noc:baund to render ‘ ' :
service and the master is not bound to pay - Be.’ventrey Retilal_Paci_l v ‘ C:)
State of r.aharashcra (Jase) II LLJ 700, 703 (SCJ : . R
) Retrospecl:ive sus; ;ens:on'n In che .€8se of Nepal C‘q.andra Guciut v : A
Districe ..aqlsrr..to (1S66) II rLy 71 (Cal), the Calcutts High Courc { Q
a2ld thac suspension like other p..m:.shments Iike discharge or d.r.smlssel ( = -}
with ret:osaec::ve effect is J.llegal and .mval.:c.’ e v o . ’ )
‘ . | {, :
T s — --a-the case of idemant Kumar Bhattacharya v.5. N. Hukferjee, AIR 1954 R
‘ ,_ o k"‘el 340 {DBJ cbe Calzutes

-Nigh- Court. he:!d thac- t.-bere an ¥rL
S - - |

. ‘ i
. ) . . . . '«-'
. N ol b . * - .
’ N N - . - -
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- nslon can be split jnto twa per.iods of time,.one retros%e;ln
& . e lother prospective, and‘ the_' ;f'o{osp‘ec‘t_ifr‘e fff"t_;ncjﬂﬂ? i Zeve
®; ect.ive part,’ the reti*ospective part would be Invalid an
.
An emp.loyee Is said to -be demoted when he is downgraded .
« Present “jov and.is re_&ugegf to.a ,'f,?."fer cadrf-'_ °f _5'-’1"’1“' Thi? .
O t is Somewhat analogous" to” reduction .i re'nk" as’ envisaged
O 311 of the, Constitution.--The procedure to 'be“fo,uohed forr Lty
¢ r.tng this punishment 1s thea_s'ad.:‘g_e';'-é‘_s____.gg the tase-of. diséharge or >, -
& al, In the case od- Netional Engineering Employees Un:lon v R N
» (1968} rr LLJ 82 Boin; 083 "the" employer terminat:ed the.
O -' _f the employee but considecing past record' orfered him & job
| slary and .ﬁxed a'dat,e_, :g;_h.i_s‘_-exe_x_jt_:.ising -op_tion. forthe job. - -
- s s-‘;:‘:-..r'.‘ £l * v .
C an yee did nor. exerc:se option. The Labour Court held that the s
; ::k-:___,” DL
O of termination was .tn fact’ an order of demotfon and ordered , ‘
A her { nquiry on -the question wbether -the order_was_ 'miala fide.. T!lg
g B ' 'H_igh Goukt obserVed that as t:he enp,loyee d.r.d not avaJ..l h;mself Qf the., .
© ‘g:J °Ption. his services had ended, ﬁ.f',#ee_Ehsa-ﬁppqé.asea{o?e.t.e,---.ef‘sf.?.r.éis;,@g
I ; " the ogtidn. Henca the oro’er is Bct the order pf demot_;_og”but wis of,
] actugl t=rn1nation of service. e ‘ -
@ (a} Dischdrge;: Discharge like dism.ie-a.l- puts an end to the contract of .
O servide lsnd severes the relatlon salp of employer and employee In case
oo ] of d1 h, rge the controct or sovn.ce Is terminaced with effect fron a
D o - paru ul. date bu- ,_.e does not’ Iose the benefit acqu.trmg up to. t’rat
®) date § Cq Cutta cihemical Co, Led v p.k. Burman, (1969) rap- IC 1948,
1505 deadh (psy. = . “ ‘ o
O ' : )
ar aiw e e 2
O- ‘.,‘- -..~_, !]_ . - ] ] .m. L — ; o
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In the case of Workmsn of Co

hc.rine;s. and Clos

Fers Ltqg, V Firse Labour
Court, -(1962) 1 LLT 471 (Cal), the Castcutta H] gh Court'observed,_"rt is
. well settled t:i:‘at' there ican be'n'{:._ "c.risg{za;g'e o

¥ diémig_salfmade_with Lo
retrospeteive effect,u

PP R o g e
:Such dismisss]: cannot be. sustaineq i law,

retrospective effect is within Lthe Competencea
Sf the employer ir the terms '.of__ _s'fez_-_v_i_q:g! Ledth r.--c_c'ntr_a_c.t:gql_‘_(gtagq;ng
orders) o}'Qﬁatufﬁfi"ﬁg;ﬁffg'édéﬁ distiissal wil

th fétrdsjié&tiﬁé"éi"fé}é't‘.'_'.

-.:T;.‘ibunéll ql}a's;he'd-
as .in_aproper_tgecause t
' Higig- Co'uzj‘f: in diéposingr
f UPheld :its auard Roya;

»: (1863) Iy LLT 60 Mad.

‘_at‘ diqmls§a1 7 wo .
e

The fEEd_"vicc;misacipn"
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LIt
Fh means that a certain

victim, in oches words thatihe has been Unjustly .
. _dealc'.w.}:'th. " When, thowever,_.i.the vord '?ict.fp:is'e tion' can pe interpreceq
in'ti-rg differapt ways, the Ep?t:e:pretatian which Isl .in favour of the 1o
- -_i.:g_éii-f@u_gq_ be acceptag as_jtbex_qre'_th_,? -p.c‘:.t_.:rez- Seetiopn, ..
. - """'"':""".'.:'V_‘ . T - (-
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) offence were: an.! y warned"
fﬂrr.rbunal ‘s power

' Offlcer AIR 1965 Pdt 385 (DB)

Where an emplayee L 1 €.
poliqce, without Independent consideretion of the maéfer
‘and the termination did .ot appear ko, be y

) termination is defin!tel
Labour Coyre Is-competent
Pernitted by prov£51ons

"Ltd, v Stare of Bzhar

Sloh o PR ‘~~_v Aeng rion o

Aa employee who had incurred d.ispleasgx;g o.{ t&e empljciy
RNy e ‘ o oeretry

- for sleeping dur.ing duty haurs. Twa ’qﬁher

He.!d such case fa,!.ls with.in 'he

oL Interference-- South Kojuma
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Disciplinary Action and Procedure for Workmen Staff
(Memorandum of Settlement dated 10th April 2002)

1. - A person against whom discip[jnary

action is proposed or likely to be taken

shall in the first instance, be informed of
the particulars of the charge against him

and he shall have a proper opportunity to - '

give his explanation as to such
particulars. Final orders shall be passed
after due consideration of all the relevant

facts and circumstances. With this object..

in view, the following shall apply.

2. . By the .expression “offence” shall

be meant  any® offence involving - moral

turpitude for which an employee is fiable
i ~to _conviction - and_ sentence -under any... -~
““provision of Law. S I

3.a) When Iin the opinion . of the
management an employee has committed
an offence, unless he be otherwise

'prosecu'ted,_ the Bank may take steps to
- prosecute him or get him prosecuted and
. in such a case he may also be suspended.

-+ -b) . If he be convicted, he may be
dismissed with effect from the date of his
conviction or be given any lesser form of = ~
.- punishment as mentioned in Clause 6
" below. :

c)’ If he be acquitted, it -shall be opén
to the management to. proceed against
him under the provisions set out below in

- Clauses 11 and 12 infra relating to .
- discharges. However; in the event of the” ~

management deciding after enquiry not to
continue him in service, he shall be’liable
only for termination of service with three
months pay and allowances in lieu of

notice. And he shall be ‘deemed to have
“been on duty during the period of-

suspension, if any, and shall be entitled to
the full pay and allowances minus such
subsistence allowance as he has drawn

. ahd to all other privileges for the period of
. suspension provided - that .if he be
- acquitted by being given the benefit of

doubt he may be paid such portion of such

- pay and .allowances as the management

may deem’ proper, and the peried of his

"absence shall not be treated as a period

spent on duty unless the nanagement so

d)  If he prefers an appeal or revision
application against his conviction and is
acquitted, in case he had already been
dealt with as above and he applies to the
mandgement for reconsideration of -his

case, the management shall review his
case and may either reinstate him or

proceed ‘against him-under the provisions
set out below in Clauses 11 and 12 infra

relating to discharge, and the provision

set out above as to pay, allowance and

the peériod of suspension will apply, the. )

period up-to-date for ‘which full pay and

‘allowances have fhot been drawn being™ - . .
....treated..as. one .of .suspension....In.the ... ..
“avent-of the management deciding, after .
enquiry not to continue him in service, the

employee shall be liable only for
termination with three months -pay and
allowance in lieu of notice, as directed
above. o

4, If after steps have been taken to
prosecute ‘an employee or to get him
prosecuted, for an offence, he is not put

" " on trial within a year of the commission of
_ the offence, the management may then

deal with him as if he had committed an
act of "gross misconduct" or of "minor
misconduct”, as defined below; provided
that if the authority which was to start
prosecution proceedings refuses to do so
or comes to the conclusion that there is no
case for prosecution it shall be open to the

below in Clauses 11 and 12 infra relating
to discharge, but he shall be deemed to
have been on duty during the period of
suspension, if any, and shall be entitled to

“the full wages and allowances and to all
other privileges for such period. In the -

event of the management deciding, after

~ enquiry, not to continue him in service, he

shall be liable only for termination with
three months pay and allowances in lieu of

: management ' to proceed-—against—the -
employee .under the provisions set’ out’

notice as provided in Clause 3 above. If -

within the pendency of the - proceedings

thus Instituted he is put on trial such
proceedings shall be stayed pending the

completion of the trial, after which the
provisions mentioned in- Clause 3 above
shal} apply. -




5. By
nisconduct” shall be meant any. of the:
ollowing acts and omissions on the, part of

.
7

4

oy

s

the expression "gross

n employee

) engaging in any trade or busmess
utside the scope of his duties except with
e written permission of the Bank

) unauthonsed d[sclosure of
formation regarding the affairs of the
ank or any of its customers or any. other
arson connected with the business of the.-
ink  which is confidential .or ‘the
sclosure of which is likely to be’
eJudraaI to the mterests of the bank
drunkenness or
:orderly or :ndecent behav:our on. the
emlses of the bank :

wilful damage or attempt to ‘cause
mage to the property of the bank or any
|ts customers;

wilful insubordination - S or ‘

" obedience of any lawful and reasonable e

ler of the management or of a SUpEI"IO[‘

habitual doing of any act which
ounts to "minor misconduct" as defined
ow, "habitual" meaning a course of -
‘on taken' * or persisted in, -
w1thstandmg that at least on three .
vious occasions censure or warnings
e been administered or an adverse
uark has been entered against h|m

B -~~1~+ww1lful slowing down in performance

H

A

‘ork;

gambling or betting on the
nises of the bank

speculation in stocks, shares,

" rities or any commodity whether on
ccount or that of any other persons;

. doing any act prejudicial to the
est of the bank ‘or gross negligence or
gence involving or likely to mvolve
ank in serious loss;

giving or taking a bribe or iljegal
ication from a .customer or -an
wyee of the bank; S

notousa ,or- V"' ’

1) indulging

_ workplace.

D abetment or fnstigation- of any of .

-the..acbs or omissions above- mentioned.

m). Knowmgly maklng .a

stakamaent hhany: ‘dociiren "ain

or-in ‘cofifiection 'with his““
the bank.

ployment in,

S ) Resortlng to unfalr practace of any
nature whatsoever in any examination

= conducted by -the -Indian Institute of

Bankers or by or on behalf of the bank

--and-where-the: employee=igTestightin the -
- det of resorl:lng tosuch unfair practice and

" d report to that effect has been recewed
by the bank from the concerned authonty

o} Resortlng' to u:r&falr practlce of a' y:

nature whatsoever in any exarmnatlon i

“conducted by the’ Indian' Institite of
““Bankers, or by or on behalf of the bank in:

cases not covered by the above Sub-

Clause (n) and where a report to, that
effect has been received by the bank from
. the concerned authority and the employee
does not accept the charge. -

p), Remalmng unauthorlsedly absent °
-wnthout Intimation continuously for a
period exceeding 30 days.
q) " . Misbehaviour' towards customers
ansmg out of banks busmess ‘
)y - Contestlng : electlon for .
. parliament/legislative : ‘assembly/

Ieglslatwe :council/ “lecal bodies/' municipal
- corporation/ panchayat, without explicit
written permission of the bank :

s} - Conwctlon by a crlmlnal Court of
‘Law for an offence mvolvmg moral
turpltude

in any act of sexual

harassment of - any woman at her

Note: Sexual harassment’ shall include
such unwelcome. sexually determined
behaviour (whether directly or otherwise)

-.as

- a) physical contact and advances;
b) demand or request for sexual
favours;
¢} sexually coloured remarks;

. d) - showing pornography; of

coccCccCccei
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e) - any other unwelcome physu:a!

verbal or non-verbal conduct of .8’ 'exu I

nature. - | I .
(For State Bank bf India)" -

u) the giving or taking or abettun
giving or taking of dowry or demandgng

directly or indtrec‘:ly from the parents or - °
guardians of a bride or bridegroom, as the__ .

case may be, any dowry

Explanation - Fbr the purpose::

clause (u) the word "dowry" has thé&same’ ..

meaning as in the*"Dowry Prohibltlnn ﬁct

n. . : .
1961" . ) c Do T I"JI‘EJUGﬂ,m1 c..D L?ﬂ: n{‘c-:l::llgg.sdg%lurc‘: Lok, .

7. By the
misconduct” shall be meant any of the -

" 'a) absence

i) be fined.
expre=s'"5[on

llaWwing acts and omissions on the part of
in employee:

without leave or
overstaying . sanctioned leave without
; sufﬁme_nt grounds,

'rql‘npgm:tual or irreqular attendance;

of work,

cti \negligence in
i nce in

B AN employée found guilty of\gross(,,,m.qq}w, breach of, any. rule. of busméss of

mlsconduct may, ;

Fa

- b} be removed from service: with .
superannuation benefits i.e.Pension and A tames q

or Provident Fund:and Gratuity.as=would"

be due otherwise under the Rules or.
. Regulations prevailing at the relevam‘..]:uneii nce Jpr };I;le purpose; .

and without dlsqdaltflcahon from future

-~ employment; or

c) be ‘c'ompulsorily retired  with
superannuation  :benefits

and/or Provident: Fund "and Gratuity, .2

would be due othérwise under the, Rules,;
‘or Regulations prévailing at the releva,nt,
time and without dlsquahf“catlon! i‘f['pl'%__-.

future employment; or

Mﬂ%‘be dlscharged from service,- wn:h
" superannuation “*" benefits
andfor Provident Fund and Gratuity as
would be due otherwise under the Rules
or Regulations prevailing .at the relevant
time and without dnsquallf"catton from
future employment; or

e) be brought down to lower stage in
the scale of pay up to a maximum of two
stages; or. .

f) have his increment/s stopped-with
or withou't cur‘nulative effect; or

' g) have his spec:|al pay mthdrawn, or

h) be warned or censured, or have an
adverse remark entered against him; or

HIL’l wily ‘.i
l.‘l.t..an

-l;‘lg--r_t. i

Ay T be dlsmissed Without nOthEf.or

i.e. ’EﬂSJQn_ o

' i.e.Pénsion "

[t
LH

department; .
e) cdnimittinj :
il premlses of the bank

f)- 7 entenng or leaving the prernises of
the bank except by an entrance provnded

a) attempt to col[ect or collectlng
moneys within the premises of the bank
without the previous permission of the

_»management or except as allowed by any
N rUle or law for the time being in force;

h) . holding or attempting to hold. or
hattendmg any meeting on the premises of
“the bank without the previous permission
of the management ar except as allowed

*minor”

AL \.luy

e bank er instriiction for'the runnlng ofh"':""'

nuisance on the

..Dy_any rule or Iaw for the time bemg |n N

“force;

i) canvassing for union membership
or collection of union dues or subscriptions
within the premises of the bank without
the previous permission of the
management or except in accordance with
the provisions of any rule or law for the
time.being in force;

j) - failing to show proper
consideration, courtesy or -attention
towards officers, customers. or . -othér
employees of the bank, unseemly or
unsatlsfactory behaviour while on duty;

k) marked dlsregard of ordinary
requirements of decency and cleanhness
in person or dress;




) incurring  debts to an extent
Xcessive; U o SO R

n)  resorting 'td%"ﬁﬁ%éirfpra ctice: of ady.:
ature whatsoever “in any .examination -
onducted by the Indian Institute of

ankers or by or on behalf of the Bank in'y.+.

3ses not covered by sub-clause (A
ross Misconduct and where. a -report-
1at effect has been received by the bank
om the ’concerne__c__f;.authority_ and-'the -

niployee accepts the charge;. . e

IS

refusal . . to_... .attend . Lraining

d valid reasons; =

ogramme - without .-assigning:. suffigient %

st -
TropgE ozasr pres
RN

Not wearing, - ‘while-: 6f - “duty, -
... \ntity card issued by. the bank; ~ U7 -
" Not ‘wearing,. while on duty, the
form supplied by the bank. , in clean '
wdition. S e
conduct may: ' C

. ~~be warned or censured; or

have an adverse remark eﬁtei‘ed,fi:.
© nsthim;or .- :

have his increment stopped for a -
>d not longer than six months.

- A workman found guilty of .
onduct, whether gross or minor, shall’ =
'@ given more than one punishment in T
ict of any one charge. =

- In all cases in which dction under
es 46 or 8 may be taken, the
edings held shall be entered ‘in a
- kept specially for the purpose, in
the date on which the proceedings
ield, the name of ‘the employee
aded against, the charge or charges,
- Yidgnce on which they are based, the -
1ation and ‘the evidencs, if any, -
. ed by the said. employee, the
I or findings, with the grounds on
. they are based and the order
I shall be recorded with sufficient
5, as clearly as possible and such
- 'of the proceedings shall be signed
- officer who holds them, after which
: : =14 -

s “evidencé i his defence.
.. permitted to be defended-

a copy of such record shall be furnished to
& eriployees

e TN ey A

€elded 7o take ‘any
gainst. an employee
bE Communicated to
‘days'thereof, = -

dure.in such cases shall

. : ok
R . WL

"8) ° An  employee against  whom":
* disciplinary action is proposed or likely to
- be. ta‘}ggn'..ésn‘

‘."E’Et'll'i"\\.: 3!

“clearly 7 s
‘appedring againg

ithe” CiFelimstantas tor

""'J"-':fifed'...;ﬂ?.:".;feﬁ_‘;jl_l_iﬁg"\?ff"S_'lfjfﬁcient time being -
© 1. given.to him Yo enable him to prepareand =~ -
7T givethig ‘explanation as also to produce. . ...

any evidence that he may. wish to tender
in his defence, He shall be permitted fto
appear before ‘thi ‘Officer conducting the- -
enquiry, tg-cioss-ekamine any witness on

+ whose ngggngg_;he:"qharge rests and to

examine “Witngsses “3nd produce other
He shall also be

A0 X)L by 3 representative of a
' redistered tiade-unjon, of bank employees
" . of which he is'a mémber on the date first

. notified “for “the,. €oMmimencement of the

enquiry.

-

;R -'._-(-?'jfj';;{-‘"-'-_\'fiﬁéré' the employee is not a

memiber of " any trade union of bank
employees on- the aforesaid date, by a™-

. .representative of a registered trade union - -

of employee’s' of the bank in which he is
employed; .., ' SR

(i) at the reque'st of the said union by
a representative of the state federation or

all'India organisation to which such union’ -
is affiliated;

- OR

-

(i) with the Banks permission, by a )

lawyer.

He shall also be given a hearing as
regards the npature of the proposed
punishment in cage .any charge is
established against him, '

oJ)

CCCCOCCO

concerned if so requested " L

Pall-besgiyen, 2~ charge-sheek ..., e
na-sforfh: -the

£hii anid @ date-shall e - e e

O C C C

2
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workmen only. i

_such inquiry he rr]:ly be suspended;)_b_”
-on the conclusi

‘decided to take nO aCtIOI'I against himh ‘l'-.ié"‘ L bUe{'. thlS exp!anation will not apply tD SBI

20000002300

Note: In case of workmen in Banks,

© - representation in;-domestic enquiry can

only be as laid’ down"inthe* Bipartite

‘Settlement Therefore, . a...reference. to

registered trade union of- ban' em l‘dye
in clause 19.12: of the -FirstxBiparfl
Settlement would: refer to

" (Reference . SBI, - Chandigarh _Circle _Circular

Letter no. C:rDOfP&HRDMS/ZDU 0&:50TD
17* June, 2005) : ;

b) Pending such inquiry or mltlatton of
of " the “enqgtirgrotrishm
shall be deemed to have been on duty and
shall be entitled ! 'to the full wages andicz

punishment other than dismissal - is

the management, be treated as on duty

with the right to a corresponding E;ortlon-‘-‘u‘- i
7 of the wages, allov\rances etc. ’

-¢)  In awarding punishment by way of

disciplinary action the authority concerned
shall take into account. the gravity -of the :
misconduct, the pre\nous record, if 2mvipoef ' o
the employee and any other aggravating
or extenuating circumstances thati mayis
exist. Where sufficiently extepuating: =~

- circumstances exist the misconduct may

be condoned and in case such miscenduct .

~.is of the "gross" type he may be =metelywu.,
-+ discharged;~with—or~without ‘noticeorien;iv
payment of a months’ pay and allowarices,

in lieu of notice. Such discharge may also

be given where the evidence is found to

be insufficient to sustain the charge and

‘where the bank does not, for some reason

or other, think it expedient to retain the
employee in question any longer in
service. Discharge in such cases shall not

be deemed to amount to disciplinary
‘actlon .

d) If the representative defending the
employee is an employee of the Bank at
an .outstation "branch within the same
Clrc!e, he shall be relieved on special
Eeave (on full' pay and allowances) to
‘epresent the employee.and be paid one
eturn fare. The class of fare to which he

anam s

, - An en mr need not be held if
... allowances -and to: all: other pnvnegesnfor AR ) q Y,

*the’ period of suspension; and if some

will be entitled would be the same as .

while travelling on duty. In case of any n

adjournment at the instance of the bank /
Enqu:ry .Officer, he may be asked to_
"resume duty and if so, will be paid fare for

the consequential journey. He shall also .

be paid full haiting allowance for the
period he stays at the place of the enquiry
for defending the employee as also for the
days of the journeys which.are undertaken
" at the banks cost

Explanatlon.

-‘@;ate Afor-the" purpasé s hall mean St
‘area, “which >constifutes a’ “poht[ca?"?%f e,

‘notice to the employee. advnsmg him of the-

* Inflicted the whole or a part of the p&riod cuziiifisdonduct and“the’punishinent for—wh‘th
- of suspension, may, at the dlscret'torr"?of“ :

he may be liable for such mlsconduct

o e

(i) - the employee makés a voruntary
admission of his guilt in reply to- the- FHREE

aforesaid show cause notlce, and

(it} the misconduct is such that"eve_n if ;
- proved the bank does not intend to-award |
. the; punishment of discharge or dismissal.

However, “if the
concerned requests a hearing regarding
the nature of pumshment such a heanng
’shall beglven '

f) An enquiry need not also be held |f
the employee is charged with minor
misconduct and the punishment proposed

to be given is warning or censure,
However,

(i) the employee shall be served a
show cause notice advising him of the
misconduct and the evidence on which the
charge is based; -and

-

- (i) the employee shall be given an

opportunity .to submit his  written
statement of defence, and for this purpose
has a right to have access to the
documents and material on which the
charge is based;

(i)~ the bank has 1ssued a show cause'

employee .




o e
. 4 A\l- u
iii)  if the employee requests a hearing - “ Q
iuch a hearing shall he given and in such - - - The appellate authority shall,- If the .
| hearing he may- be permitted-to ‘be . ©* employee concerned is so desirous, in"a !
epresented. by representatlve; ; of:: dismissal, hear _him o, his SO
uthorised to defeha h|m in an enguiry: atives--before dlsposmg of the s
ad such an enquiry been held. . nicases where hearings are not O
) Where an employee is charged with: ap pe;:l slf1all bihd'slj c? sf d 0;’ ‘
minor misconduct and an enquiry:i$ Aot months from H c ha € 0 Q
eld on two previous occasions;:ans =ceipt thereof. In cases where earlngs '
aquiry shall be held in respect of the= are _required to be.given and. requested &)
sird occa5|on for, - such _hearings shall commence within :
e —eu:omntlr‘fmm“the date of receipt of the O
3. Where the ‘provisions 'of thls " appeal and shall be disposed of within one
2ttlement conflict with the procedure or” -month from the date of conclusion of such @)
iles in force in . any bank regardmg o hear}{il 5. T'he _period within: which._.an" . .
sciplinary action, they shall prevail ovér™ “appea can be prefetred-shall be 45 clays' . Q
e latter. .There may, in such procedure . from the date on.which the original order ., A,
rules exist certain provisions outside has been communicated. in. writing ‘to the ~ " L:,.)
e scope of the- provisions contained in e employee concerned ' oo
“- s "Settlement’ -enabling - the ~bank: to = s ' N Q
- smiss, warn, censure, fine an employee 15, Every employee who is dlsmlssed .
~ have his increment stopped or have an or discharged shall be ‘given @ service e
verse remark entered against him. In certif‘ ijeiﬁe —\mthout avoldable delay ¥
such cases also:the provisions set out - el T U
Clauses 10 and 11 above shall apply. L 16 - Any nottce, orcler, charge-sheet,- :
' e ieoffiminication or  intimation which is .
The Chief Executive Officer or the- ' .. " meant for an individual employee, shall be - ::&)
ncipal Officer in India of a bank or &n S iia- language understood by the employee ‘ -
_ernate Officer at the Head Office ot “:concerned-“In ' the case of an. absent AR
aclpal Office. nominated by him for the:: employee ‘ridtice shall be sent to him by . .
pose shall decide which officer (i.e.the - régistereéd - post “with acknowiledgement D
Siplinary authority) shall be empowered.«!... ué, If:an-employee refuses to accept any C
take disciplinary action in the case of . notice, “order, charge-sheef, written o

h office or establishment. He shall also:. " - ’commumcation or written intimation in

ide which officer or body higher in.. ; connection - with disciplinary proceedings
us that the officer authorised to. takel pHin when!it-is sought to be served upon him,
dplinary action * shali act as the.... guch refusal shall be deemed to be good_'
ellate authority to -deal with or hear . service ‘upon him, provided such refusal.
dispose of any appeal against orders Itakes:place’in the presencesof at least two
sed in disciplinary matters. These: - “persons including the person who goes to
rorities  shall be nominated by, .- 'veffec:tu service upon him. Where any
gnation, to . pass original orders or .'. inotlce, «order, charge-sheet, intimation or
" and dispose of appeals fr?"_‘ time t”' ~ "“any ‘other official communication which is -
* and a notice specifying - the meant for an individual employee is sent
iorities  so nominated shall be . tc 'him . by registered post  with
ished from time to time -on the banks acknowledgement due at the last recorded
¢ board. It is dlarified that the = sddress communicated in writing by the
plinary authority may conduct the . employee and acknowledged by the hank,

liry himself or appoint another officer . the same is to be deemed as good service.
1e Enquiry Officer for the purpose of -

. uctmg an enquiry.

C O
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A -e-Circular
P&HRE)
© 8] No. : 546/2006 - 07

Circular No. : CDO/P&HRD-IR/56/2006 - 07
Friday,January 12,2007,

Al Branc s &Ofﬁces

O P Dear Sll', ;_:,_.u.‘ ;,7:‘“

y in . 4
c"“"'C:": - ﬁ‘}' u::nr\ 1 EY

s}lq-_:,s; cred E §H1, ey ey eeint Y il et

1 2ﬂ1

State Banlf of Indm

usas

3anuary 2007,_‘ ,

LAPSES JN C'OND UCT. IN’ G ENQ UIRY,

]
R LT T

i g, an

L 1.:;," e

HEFTS

1 .
Sttt [ I

S TRy

=

LIST OFIDO’s AND DON’TS' JF’O?R‘DI‘SCIPLINA'RYAUTHORITIES/ e

ENOQUIRY OFFICERS/PRESE NHNG OFFICERS™ ™ i

13-
REa=a T n

Of late it has béen observed that a number of ~industrial dlSletBS raxsed by o

diseharged/dlsmlssed employees are going agamst the Bark.: Ofizan anatysts it is ...
found that:there are lapses while:condutting enquiry dnd the cases havé'not been dealt . "
with defily as a result of which the- Tribunals have hot only tastigated'the bank but

~ have also jpassed awards eithér.for conducting fresh enquiry -or for remstatrng the

dismissed/Hischarged - employees.. - Tribunal .-generally - do -not--interfere “with the

findings n# the Enquiry-Offi cei‘wrﬂlsclphnary Authority if they are not arbltrary or e
perverse and if there has been‘:anfenqmr)ﬁ eunsistent with the rules and in accordanee R

with the ﬂnncnples of natural Jus'eufe Thestatidaid of proof as in trimiral proceedmgs
is not applicable to dIsmphn::myI ‘proceedifigs and all that is requnred to be seen in
disciplinary proceedings is-. tﬁzit"'#rhether there is evidence and that evidénce is
sufficient: to brmg home the charge agamst the delmquent employee

- apyoiinks subha

“f

2. The process of r.:ontestri’[g‘j thié SRSEs Labour Court-cum-Industna] Tribunals

- found to be asunder:- ,

and challengmg the awards where we differ with their ﬁndmgs involves money, man
power:-and:time at various leVEIs To nip the dtspute in the bud, it is felt that Bank
should take. such preventwe measire that does not give any scope to the Tribunal to
find fault with the enquiry proeeedmgs The genesis of the problem when analysed is

Authorities are either fot fully conversant with the enquiry proceedings or
do not view the issues pbjectively.

(i) - The Enquiry 'Ofﬁ?lersfthe Disciplinary Authorities/the Appellate

(i) The Bank does ndt havé a common . pool of ofﬁcers in the
Regmn/Module/Clrcle who can be trained in this area from'time to time
and be kept updated sd that consistency in quality ean be maintained.

'rrc::n lr! 2 ! = [RiNI4

R H

nnnnn




l(lu);'henumber of e "'m:ﬁ_llsgtEd'tb.m__Enqui!'y Ofﬁcerisfat.,tim’es;tdo"muny for - et s
' %which the-casés’d ' o oo

iﬁf‘?{éﬂimﬁh's/years..
ﬂﬁgn ies=fiave ot been able to perceive their roles o
g manner; which would enable them to rendet full justice to both -~~~ ~ .. & -
_.Mhe sides in a case of; disciplinary action; viz:,-the chargeshieeted employee —— - - ==#ss .
- and the Bank as an organisation. SR - :

"5

3. {IthHB,therefox‘ sbegide lldéél"'td'"procﬁeéd iri the matter @ undef:- * ~:
. b . l -

o Aé common poc?nlf should be formed of the officers whose services can be - )
: used.as Presenting Qfficers=and Enquiry Officers,as and when the need " -
arises, at the Region/Module/Lcal Head Office Tevel. o R

L
il

(_ii) They should b&%E '}iropérly trained and groomed by deputing them to STCs/

coccecco o |

S, ,-.,..S_f:aﬁ".College/Acadeﬂ;ny"etc.;,.ﬁ’hey,--should ‘be -kept- updated “in matters - P

- -relating to disciplinary proceedinigs etc. * The training programmes should
be specifically evolved for the purpose, wherein the Presenting’ Officers
should be taught to p{rope;ly present the case, lead the evidence, present

the argument etc. 'Si]inilarly, EOs should be taught the art of appreciating

- the evidence, recording the evidence, writing the report etc. The training
programmes should irivariably include segsions relating to:- '

‘ _— (;) drafting of the cheirgesl_;eet,

CccoCCc e

(b) principles of natural justice

C CC

.\_
rl

() evidence before ~ Enquiry  Officer . —  production " of

N S dacuments/examination of witnesses etc. o

(d) disposal of the cag'e by Enquiry Officer, appreciation and evaluation of
.evidence and drafting of enquiry report '

() legal issues, case | WS

(@ consideration | by  Disciplinry  Authority/Appellate | _
Authority/Reviewing Authority. :

The Law Ofﬁcérs 6f the Module/Local Head Office or even Corpéfate Centre
shettd invariably be involved inthe training process. '

(iii) | The mumber of caseq allotted to an Enquiry Officer/Presenting Officer

“ . hould be reasonable]so as not to’ burden ‘him unriecessarily and in the
"+~ process getting the isstie protracted, '

“ (iv) A list of do’s and dop’ts for DAs, EOs and POs have been pre'paré.d in

_ - bonsultation with:Law Department at this office. This will help an officer

~ . camry out his assigned jjob in a more fruitful manner: A copy of this should

" be supplied to every JA‘!EOIPO, whienever an officer is appointed as such.

a

cccccecceccCcocCcoo
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Do’s for :tiliéil_’_i-'ééénﬁ

_ ANNEXURE
ng Officers (PO -

L

10.

Il

12

“Receive the following documents from the Disciplinary Authority; (i) a copy
- ofthe é‘rticles of Charge and the Statement of the imputation of misconduct.; .
" (i) a.copy of the Statement of Defence, if any, submitted by the chargesheeted

~person .in reply to the chargesheet.; (iii) copies of earlier statements of

" Bé furnishied with the details of the case:- Noififoriiation or doourriont havids

witneSses mentioned in the list of witnesses; (iv) the evidence- providing the

delivery of chargesheet to the‘charged employee; (v) a copy of the order

1e o Ao

appointing the EO/IA. .

ERE TS o g
.p;;sgsyh‘:_ s

PLIRE TR rTA RN, e ey
SRy A ig

bearing on the case should be withheld from him.

..,NAL.A_B..:é,\hﬁéfﬁsi.,.‘.adqquétglx;.,regaxding_: the . case, .especially .on the weak and . . -
*-:- controversial points so as to think of the ways and means to meet the - - -

deficiencies.

Pi"epai'e careﬁxlly fof the job, with the sole object of proving the chargés’i .
levelled by the management and familiarize with all the technicalities of the -

case. 7 . ST
Meet the prd'secutio;n-wimesses in advance and discuss with them the strategy
likely-to be adopted during thé enquiry. ‘ -

Show tlje witnésses the stétements recorded By them earlier, so that they may
refresh their memory. ' o T :

Study. all the documents (listed and others) and try fo reconstruct in mind each’
step it the event/transaction involved.

: Sé;rutinize, the part pIa{yeq by: the chargesheeted person and others. For each )
such step, see which of the oral and documentary evidence is necessary and

-+ adequate to present the Cﬂfe—. o
) L

Make a thorough study of;' each element of the event and transaction, and each
- incidence of misconduct attributed to the chargesheeted person. :

During the course of the q;nquiry; keep calm and composed.
[ .

Show utmost courtesy arid respect to the EO/IA and render hifn all possible
. ! e

assistance, !

Remain alert and make !sure-that the enquiry proceed:s, on the right lines.

* ‘Whenever any attempt is made by the defence to deviate or to bring in

.irrelevant issues, intervene.

]
I
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Do's for qumgz Officers(ﬂ 1

13. 'Pl:esent the oral and docuineg:cary evidence on behalf of the managemient ina ™ -~~~ T
per sequence and then cross-examine the WItnesses presented by the
d fence with a view to demolishing then' testimony. .

14, AFter the examination and cross- exammat:on of the witnesses is over, present - -
ents either orally ;or in wntmg highlighting “thé evidence of the - -

5osecutlon ‘witnessés which- support the chaiges: 2 nd— pomtmg out ‘the: =i
(;,ntradlctlons mconsmtenmes -and fallames of the ewdf;:‘ d by

0ther$1de : i

15 (thle summing up] give ‘cogent arguments drawing specific attention to the
P

gmts which provg the ¢harge and explain with reasons why the evidenee, . - + -
1I-Ch appears to bﬁ g:oing: against the Eh"ar'ge ‘should besrejec£ed 5 afthe -..'..".C-. Tt srza ..-'.' e e s e
] : : ] o0 thE Ca3c ..nnmul T wiihhald from }Tlm

16. GLve c]ear and calvmcmg ]ustlﬁcation or the ba515 of whlch the EO lS e

i eppoted to hold Wieehrges as provedy 1% I TR RS

17.  Never get yourself' emotlonally involved..in the case, nor express - personal
hjppmess or unhappmess over t‘ne EO eventua] fi ndmgs

H

Don’ts f rthePresentmgOfﬁcegEO) ST T i e Dt e it i
1. D:n't develop any ammosnty towards the chargesheeted person or hxs
e presentatlve :
2. ‘D:m’t insist on your witnesses to say somethmg that is not a fact as the
: ﬁmdamental objective of a departmentaJ enquiry is to get mto the truth SRR,

s

3. Don't be Impohte arrogant and indecent in bebav:m
: :
4. -D n‘thobnob with the Defence Representatwe(DR)

I

5. Don t! allow the prescncé of those not directly concerned with the'case,
s mcludmg those from CBI Pohce etc m the caurse of deposmon e .
R __H, S e ks
6 - 'Don’t demand adjoumment unnecessanly
7. Don’t corztact the defence Yritness before or after the enquiry.'

] i

1. ' Bq, clear about the scope and ﬂ.mqtlons as an Enquiry Officer (EO) An

Engnicy Officer shouid basically enqulre into the truth of the chargé against
the official and notlung else. ‘ ]

2. Be unblased fau‘, jUSt and jUlelOllS and harbom' no personal entmty!grudges

V_agamst the chargeshee.ted gmployee (CSE)

e




g jmtect the wntnesses from any unfau' treatment durmg exammatton e

oo

2 Be mterested in seekmg Justfe and fair play in the process. ‘ 4
4 I.I;the course of enquiry proceeding:. énsure that both sides get even handed .
proach from EO which is deemed as just and reasonable opportunity for

5. D'raw up a poéitive programme in consultation with the partles
6. Allow ad_;ournments for reasonable reasons only and record reasons therefor
7. Be serene and sven Handed during hearings.

well m tlme for t:ross-exammatnon, atleast three days before’ exammatlon
L . ‘! _-‘Z s .

H i
rl:

10. . Ensure that the w:tness understands the questlon put to him before he answers

A ‘d‘recorded

11. eeall a witness fir re-exammauon only if it is.absolutely ‘necessary ‘in the.
i terestof_;usnce o T e
12. atch the demeanOr of the w1mess wh:]e deposmg and ‘make a note ot‘ that.

3.
- the truth so that you have a fair and clear understanding of the whole case.

140 grerclse powers to glve _]udlCIOUS orders on point of objections raised during

e course of enquny

15. Flndxhg must be based l.qfon evidence adduced during the enquiry artd whrch

o SR -.__the other party has had the Opportumty to refute, examme and rebut

18, (Tmclusmns should, l:ie lo ical and have probatlve value ' ;

16 raw mferences as! a rafjonal and prudent person would do cormdermg the

.docume_ultary i evidence, noting iwhether what was said or dtme was

consi'stent with the nt'mna probablhty of human behaviour. :

17. Etase your conclusmns onia report whtch looks reasonable. Clearly mdlcate in
ltfe report the relatto betyeer the lrhputatlons, evidence and conclus:ons

r

19. - Affer signing the report, o) ceases to be functus-officio and can’t make any
t\anges or offer commen 3 clanﬁcatxons etc. ;

AR asnnm o bp s

| anure prevmus s t*mi-‘l‘lts of hsted wl‘messes are made availible to. the CSE.. g

d see that the ahswers .glven in vemacular is properly trans]ated m English

se your powers ]udlcmusly to put such questions to a w1tness as to bring out

cCCcCcCccoo
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- Don’ts for Engniﬂ Ofﬁcers EQN® | '

1

b on’t;let any undue delayitakes place."

D an’tfallow partles o dormnate the proceedlngs '

Dpn't aillow lengthening q'le agony of the CSE ";:7:“5.‘.'?5 RES R

H
i

Don’t mdulge in lqc sgz tallf or glve your views at any stage

' il
bt oio'nsult otherc behmd the hack 'of the CSE i G Tart trose avimi
. |- 1 7y o

on't hdld the- ex’-]garte proceedmgs rf the. CSE who is under suspensron is’

HaEES

D

D .
__.'I_.__urlable {o do 50 onla{ccoun; of non—payment of subsrstence allowance | ST g sbe
D

D

i

—_

kely 1110 cause annoyance to the-wrrnesses during cross- -examination.

h .

Dou‘t'allow leadmg questions durmg trle exam_;_r{arlg;_i ._s't'age:.: P e

s
.
!

|

o b e

Don’t; ailow producﬁon of new-evidence to ﬁll a gap in the evidence, but only

produeeid SR S
i o s

Articlés of chatges or in the statement of imputations or the evrdence adduced
at thejepquiry and:against which the charged employee had no opportunity to
dofend himself. 1 | '

bon‘bmdulge in udﬂec n}smry hair spllttlng arguments about the letter of the
rule/mstructlons but jconfine to the misconduct and whether the charge of
mlsconduct is made{out ag amst the CSE

' Dorrt summanse the iversr!ons of both the sides and then select.one,

Dim t fail to follow the Rrinciples. of ’natural justice during the cuor;é;e of the
: °r¥qmry ' SR o

0

' Dbn t.overstep! your‘ role It is not your rolé to condemn the CSE or siugge_st a

d te{'rent pumshment. Y -
!

D m’t be mterested either in the CSE as proved guilty or bemg exonerated; _ fo-

on’t;reﬁlse the CSB to ré_|om the ex-parte prooeedmgs from the pomt of time.

pn’ tlgllow the. qhestlon. those are, consrdered lrrelevant or are mahclous or _

Dm’tgb’ring in any: extraheous matte; which has not appeared erther in the

al|low ;where . there {is mherent lacuna or defect. i the . ev1dence orrgmally Lo




Dao’s for Disciglinarv Autheri i

L.

: In a disciplinary proceeding, pumshment is nnposed for an act of mlsconduct, not in

_order to

the empl?yee concerned by making him moreialert in future and to_hold out a. waming -+ .-

to the o

eek retribution or give vent to a feeling of wrath, but to correct the fault of

ther employees to be careful in the dlscharge of their duties so that they don’t’

expose th emselves to smtla;r' pumshment

1. On receipt of the inquiry report take an mdependent view whetherthe charge_ -

lS

established or not. i
’ .

c2, 7 Ensure tﬁat the find ngs are based on the reeerds Of thgtmqutry proceedmgs

3. You may differ w;th the f ndmgs of the EO and. draw your Gwn, mference and: ..

_ (gncluslon where iyou feel that the findings. of the EO are perverse or TR
c

4 Cons1der whether or not to agree w1th the conclusions of the EO,

nﬂlctmg, or are not totally based on'the evidence and record.

a ~"5.; qu %the CSE 1f the pT)t bad record is to be considered-for the purpose of

det

ing’ the quantum f the penalty, and give him a chance to epram

6. Whilg dlﬂ‘enng W1th thd findings - of the EO record the reasons thereof in . .

7. In

“ analyse evidence a

vmtu}g and convey .the ‘same to the CSE and gwe hlm an. opportumty te
sxbstantlate his stand s .

ca;;e-the chargedrs not: proved by therEO and it is Stl" held to be proved,-

i =

8. After takmg al tentatlve decnslon about the quanturn of pumshment, address a

€

and call upon! thimité sh

umcatlon, commor ly known as ‘second show cause nottce to the

; preposed pumshmeht;sho uld not be 1mp05ed upon him.

-l t

9. Instead of sublmttm:r wntten reply, if the CSE seeks appearance m person,
' gwehnna personal hearng’. ’

i : . -

l
10. If there are reason§ to cnsider thqt the charge is proved take a dqclsmn in
, reghrd to the lmpos;tlbn qf pumshmént on'the CSE. .. -

1

T
3

1. . Before demdmg abput the naturé, and quantum of pumshment ;careﬁllly

S qorisnder the mquli'y re[:ort and shtlsfy yourself .that ‘the inquiry has been -

conducted propcrly in a fair and lmpartlal mantier and that the CSE ihas been
gwen all reasonable bpportumttes to defend his case. * -

A erang

a Iduced in the enquary In the absence of the same it may be* -
construed that the1f ndlngs of the DA are perverse and not supported by
.eyidence. : ;

QSE case of awart] stziﬁ) mformmg him the nature of proposed pumshment -
W cayse - within a stlpulated time — as to. why the

CCCcCc

&

~

CC
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12, H arnine the chargesheet before it is served and include such charges that can = s
be proved on the basis of. direct/circumstantial evidences, deposition of - : - oo
witnesses. A lengthy chargesheet ndt backed by evidences leads not only to s 7
delays but creates an impression in the mind of the Courts that ernployee has o ’
u:mecessauly been proseduted for. wrongs he-did not cominit, - '

The gené'ral principles need to be kept in view by the Disciplinary Authonty while : e
propasing putnshment foje delinquent whtch are as follows -

........ o
1.

(a) To We!gh and examine the entire set of evn:lenee put up-in the course of the -

idquiry for ensurmg that the 1nference drawn by the EO_in h1s ﬁndlng is ,

reasonable and_]ust R ; - - :

T : 'j 3. i ULL 1Lk adiiass .':-'.f'.':" 5""':'}-!' it E

(b) TJ examme the ilmture and grav:ty efuthe mtsconduet ,proved gamst the- A
- € . . - S Dhewn e =

'plqyee L

(c) T D consu:ler the aggravattnglextenuatmg clrcumstances that may exist,

(d) T) estabhsh the pt‘ewous tecord, if any, ¢ of the CSE and to see ifa sympathettc
vitew ¢an be taken i 1n the’ eVent of an. unble[mshed record,. .

! . -
(e) . To seé 1fthe employee is genuln,ely repentant. SRR SN FITT SNTHE ST ey e b

) vitiloLed o

i LI -2 [ SN .t

: N i .

M TTE venfy the: nature of pumshment usually lnﬂlctﬁdl for an tdentteal
mjsconduct so that éonmsteney and umf‘ormlty in aetlon cou]d be ensured and
w:ums:cal demsmns couId be avgided. : it CdE

() To ‘ensure that the pumshment is generally commensurhte with the gravxty Bf‘ -ey pomyniog e
- th mtsconduct i

ty e 0 der passed should show that DA/AA ha.ve considered the EO’s report,
evidet] ces, submtssmns antl such consnderatlon should reﬂect in the order )

. Don'ts for Dtscmlmarv AuthorlLes(DA)lApnellate Authorltles( A A):

1. '- ; Don t Vtolate the pnnc1pl s of naturali jUSthe at any stage of the proceedmgs
thht wﬂ] make the enqutry vitiated and eonsequently the pumshment illegal

) I
2. L

D n’t state that thel ehar es are proved by c:rcumstantial ewdences without
fttng the cxrcumlstance .
3. n’t leave reasons uhrecmrded whtle dtffermg with the ﬁndmgs of the EO.
4, D n’t allow the pumshm*nt mﬂtcted. inconsistent with the charges proved- - 7 -
S nsttheCSE AT i} o L oo ’

3. ‘Donit remain sllent .oh th issue of how to treat the suspensmn pertod of the

(CSE: This gives oppdrtunity to the CSE to claim payment of ﬁ.ﬂ] salary and
.allbwances for the pertod df suspension.

i

D000 0D000000000000000030022000000300
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EDISCIPLINARY PROCEEDINGS, i/~ 41 "/ %

1EAIH OF AN EMPLOYEE

|iFrequent references are made to us by Local Head Offices
li7enquiring whether - terminal benefits of a deceased employee
l'can be released to legal heirs where disciplinary proceedihgs .
Zwere pending: at the time of his death. . This and some orher

srelated issu at this dffice recently. _The
i ssues in brief were: . . -

, es were examined

i) | Whethét any, disciplinary enquiry .against legdl™

- - helrs. or action is possible after death when. an
employee~-workman or offiter - .‘died while under
suspension or perding completi

T e R !“7‘7' joris '_

¢z of disciplinary
pProceedings?
: 11)  What would bz thes pesiticn  regarding terminal
benefits  payable

| =)
(ol
=i s
S

What Proceedings or recourse to thes Bank are
possible when - .there = is .a clear case of
misappropriation, theft or breach of trust oo the
part of an emplo

cMp.cyee but he died before initiation
or completion _of criminal - or departmantal
Proceedings? L .

‘'« _The above ‘1ssues were examined in detail and our opinion

S-given below: _ : -

i) Regarding the first issue, our views are that if
: &n employee has beer under suspensior and he died
during Suspension, he ‘has to be treated as having
- died on duty and the pericdd of suspension tilil
his death has to bg treated as on duty. This
follows from ‘the maxim that only after conclusion

of .qisqiplinary Proceedings, there is a
Jurisdicticn vested

risdi en the Disciplinary. Authority
to decide as to how the period of Suspension-has

'-"”*““”fkw; f . ) _.j;-.l N | ' . o | , .QJP

; . y D - 4 CJ 3
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to be treated, Iz view of the death of ‘the -
employee  before completicon of the disciplinary

i)
T
o
oy

broceedings, whethar initri L or not, the ‘stage’s
3t which' the autnority gets jurisdiction tc treat. -
_the. suspension =g one of suspension does not arise, -0
Therefors, the employee has to be treested as. on
duty till his death, . S

coCceoo

s
e
S

Cn .the second issue, we conmsidér that y
proceadings abate with the death- of - an employee, . T
Neither the Bank's Provident Fund Rules nor "the
Fension - Fund Rules contemplate . holding  of . an .
enquiry.=for. ~Fixing the liability. of. 2 deceased
-Employes te be adjusted -against his terminal dues,
--Tha -Payment of--Gratuity Act as weli as Gratuity. .
Rules, of ..‘.the.eﬁ,-ﬁnk -d&inot - provide - for any - érquity
to. be "held affersithe death of tH2 employee mtotiyd v
‘deter.rg_]_'_,ne.,@-._;tha_‘_:'.’L_i,a_b_ili.ty “.which cafh be set off T
against the gratuity. . It the casélof an -employee ::°
- who “diecim_‘b‘eﬁgr,&.-,...the ..commpletion ..of -disciplinary’ T
L or  c¥imina proceedings pehding agaifist him; a2l
retiral .benefits haye to be paid to the nominee -
- under. the Provident- Fund Rules o to."his legal
R heirs... THere i3 ng-provision in any of the Awards, -
: " Bipartite- Settlements 6r. the Service Rules for-
the Bank, to hold an enquiry or continue the anquiry
af!’:e;ythé::deaﬁh\— of a charged empleyee. . Qur .view
1s supported by the decision of the Bombay High,:
Court : reported: in_-1986 L.L,C, 248, : AlT Gterminaly L7
benefits are, theréfore, Iiable to: be paid tolthef -
nominge/  legal heirs of the deceased employes ‘wlhc
ied during the vendency of disciplihary/  original
oroceedings . and there 1is no gcope “for tho Bank|.
to hold or continue “any enquiry by issuing 2 show

causa notice to his legal heirs after his denth

tﬁ&

disciplinary
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‘Regarding the. third ‘issue, while the misconduct
- alisged against the

deceased employee ,
significant 2ffect om the. relemse ofv i érmingl *
bendfits, the only recourse the Bank can have if
there is z clear case of misappropriation is to
file a suit ig a Court of law for the ‘recovery
* of sthe ecmbezzled ‘amcunt. as against ths aas
‘the deceased impleading his legal heirs. The

CccoclccEooc o

_\
-~

- msction Is possible enly if it is within the pariod
- of limitation, . - '

You may deal with similar. cases arising im yo
.ce accordingly. = - .
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. :_’Case LaW-Susmcmn, as is Well known,
I_however hlth it may be., can. under no -
c1rcumstances be held ‘to be a substltute
o ;_'for Jesal proof Supreme Court

o '.,:.Zludgment |

. INTHE SUPREME COURT OF INDIA

' CIVIL APPELLATE J‘URISDICTION o
. CIVIL APPEAL NO. 7431 OF 2008

o (Ansmg out of SLP (C) No 14429 of2007)

: . ROOP SINGHNBGI - - o APPELLANT S
o Versus _‘ ' | ' - |
o PUNIAB NATIONAL BANK &ORS. ..RESPONDENTS -

- 1 Leave granted
. 2 Appellant was workmg asa peon in the re5pondent Bank

. . -On or about 24 11. 1993 a complamt was lodged by the Manager of the Bank allegmg
. thatsoie drafts whlch were présented for encashiment by-M/s Anil’ Trader and: §oms.

- other -persons and purported to have been 1ssued ﬁ'om the’ Mall Road Branch of the Bank
N had in fact not been 1ssued thereﬁ'om RN )

N A FlI'St Informatlon Report (for short “FIR.”) nnder Secnon 380/ 120B of the Inchan Penal
_ _‘Code was reglstered The investigation of the said case was assigned to grie Shri. -
§ J'ar;atdhan Singh, Senior. Inspector He subinitted a  reporton 11.12.1993, interalia,"

~ - opining that the i mtegnty of the appellant who had been transferred to Rampur Shlmla -
WS doubtﬁxl It was concluded e _ S




Ik D e g
h T I -

. .In view of the facls stited abovewe are.of thé view that bothithe joint custodian .o Shi ..
- ““H.C. Grover + Manzgers present #6B0,Chandni Chowk, Delhi and ShriP.C.. ;.
s of the drawing book sincé either.of thetwohave: - .
one.of th 6.93 t0 24.8.93. The loss of drawing book could . - -’ K R
- -have been avaide (h dug’cire and precaution. .. . . .. . Ea®

E ..Fyrthe_r,-*'Sjl‘?ﬁ,—:S:If{ﬁrédiaFﬁn;ﬁSr Mandgerisalsomesponsible as he has failed to ensure - . ..

"+ :compliance of laid down Instructions inrespectof morithly.checking of security forms - . .- T
- - and 2lso for nor-submission. ot M.C. after 31,593 - . - ..., v Cdnal fn

+
N
(,/'

".Q_.'i:‘

- Th the said report, vationis

sumeiofficets o 48 Bgrlrecs " - %

§, rifromy the o

. 3. " After five yedrs of the said in¢idence;.a dis ciplinary proceeding was initiated - - R T o
.. -against the appellant stafing that during the period 18.11.1991 and 9.10.1993, he had "~ - "7 ..
- o -takeir awdy one blank draftissue book bearing No. 626401 to 626425. A show-cause. . - "
" . nétice was issued. Canse was shown by hitn. He was found guilty by the'Enquify Officér. -~ = ..
. In the said proceeding, reliance was placed:onfhe:fitported conifession, of the appellant. .. .0

- . el r i, e

. before'the police authorities in the year.1993. It was maiked as Exhibit PE-3.’

CCcCciche

4. Indisputabiy‘, tﬁe f_bljms.and other iiﬁpo:ta;nt books and documents bé_:_lonéiﬁg-to- ‘ B : SR |
: .a Bank never remain in'the custody of apeon, It was accepted that documentary

evidences were collegted by the police officers. hose documents were, siinﬁiy-'prodﬁcec};_ L e
- they.were riot proved. The purported confession by the appellant was also not proved.......cuii !
- Only-becauss the said confession was made before the police authorities; the ERQULY:. <o o

. officer infgﬁea'onme"b.ﬁfs,i"s-ﬁéfedffﬁ'af:méﬁppellénf'had'boxﬁiéptidﬂ'\ifiﬁh_those peisors- -
'_".WI;o_‘hédused_‘-:thoséi;fink'draf't‘s,;'sfa_!._t‘igg..-_g_;i,‘;:}:_':_ T

.. Therefore, t._hge'_jil‘qde;ﬁgﬁggl_ is {qﬁ_t_hq opinion that ;PE-4, proves thaifSh'ri" Ro_ojﬁ' Sln gh

i

C C

- Negithas connéctions With the. said culprits. On examination of witness MDW-1 on
2071199, ke has said that accordingo the staterient of

\

K

{

{

(

(

|

{

{

¢

|

¢

S ac ement of Shri Roop SinghNegi, he has 4
7~~-confessed that on the instructions/saying of Rajbir, Devinder-alias Mental, Asif and" R

. Bra]nnpal,whoaretheremdents of trans-Yamuna areahehad Stolenthedraﬂbook” . 4

(

¢

(

L

q

q

|

|

|

~ Ttwas, inter alia; concluded:

_ “In view of the above details/proceedings it is prbv'e‘d_ that the delinque;it.‘e';npléyee has )
‘admitted that drafts being no. QWA-626401 10 626425 have béen stolen from Branch &

c CC

 office Mall Road Delhi Branch vide page 10. 25057 and has caused financial foss to the -~
", bank biit he has'not admitted that ke has stolen the said drafts. As the main charge on'the’

. . ",

C

- déliniquent employee is of stealing the draft books and other doqumé;nt;s,’;;l_:ilg_rtéfo;g,.- in" ..
. stich matters direct proof/evidente. are not:available: generally-and thé'conclision has -

K

- been airived at on the basis of assumptions.:..”

e

:

&r

.ccerccecceccec

-
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. -Assumptlon of certam factual foundanonwas drawn on the bas1s of the documents 35 '
supphed by the pohce as. would-a gar from the followmg frndmgs afthe Enqulry

R forts were made to through Eost: Draft- book no. 626404-dated 6.9.93 for Rs
T 6 90, 000[ s prepared the fake draft-and entcashed through OBC Farukabad prepared
i again draft drawmon OBC: Delln and encashed, it

R ——

D000 0D000DD2000D

X 4 Arrestmg Qf culpnts namely lel(tnﬁuptai, Ranlr Ashok Kumar, Rawnder.Pal Slngh o .
9 Kante Gupta and Harvinder aljas Billa with the remamIng pag_eéfﬁf the dra‘: }bgokby*the h
® Thane Myson (Ghamabad) police. _ . .
o T 5 Steahng of draﬁ: book beanng 0o. 626401 to 626425 and other documente 'fr’om RS iy

' branch Mall Road Delhi. - : : e N .
. 6. Ftrst draﬂ was 1ssued on 24. 8 93 from the stolen draft book whlch fact came to the L
O knowledge of Mall Road Delhl Branch from the Central Bank of Indza Branch Officer . :
O | 7 Before 9 10 1993 Shn Roop Smgh Negr was posted in the Mall Road Delht Branch
< - 8 BankSecunty Form Department is out of reach of non-bank employeesfouts : iy
o It was purported to. have been found - - jl e L Ty T T
O .A=‘.-'.h Lopea !-", ; - C I
e W Stealmg of drawmg book and spec:men srgnatures of ofﬂcers happened before
O (24893 |
O. . 2 The ‘factum of steallng the draﬁs cime to the knowledge on 24. 11 93 whlle the sdme
) """ “vas.donon 24.8.93. Draft book. has been stolen- from Security ForrnDepartment in such
o [ amanner’ whlch fact has come to the knowledge very late. Possrbly this draft book has
O been taken away avallable at the last senal nos of the draﬁ books . f_ '_ L
o ) 3 From the whole embezzlement itis clear that the gang had fulI knowledge of the PR
o bankmg worlnng or any employee was mvolved in ‘this embezzlement/traud R
® 4 That :&aud has been cornmztted 50 cleverly SO that there isno dIrect proof or - |
O s evrdence avmlable ? : |
O R
Y

9




- o fa s ,'_-;'_-H __ A '=;-e:~.~r A
That: Shn Roop Smgh has dlrect or 1nd1rect lmks w1th the culprrts who were. arreste by . ]
he Thane M orJ.(Ghazlabad) along with pages of drafts and on'the basisof whose -‘_“_'.__ I
ement Shid RF@J”p Singh Negi was arrested by the Delhi Police on 9.12. 93 from . ' »

='flf{arnpur Bushahar Himachal Pradesh'and taken to Delki: ‘Haviiig links Wit

vith the
"7 T dccuised, it is proved that-Shri Roop Singh’ Negl ha§ Stolen the draﬁ b00 ,

aforesald

626425 ffom the Seciity Form Depactment.” o~
L 5 Before the drsmpllnary authonty, the appellant contended that there was n U
) evrdence agamst;llnn “The"atfefition uf thie disciplinary authority was fiirthefmore draWn e
1= to the fact-thiat by an order dated‘9:5 2606‘the Critinal Couit’ pas’sed At order of: h‘_rs‘ T e
T drscharge Only charges under, Section 411°6f the' Inidian Pénal Cods 3 were frarned - ag ; £
. Jone Rajbir. Neither the Staté nor'the Baik preferred afly révision petition thereaghinst. * 0
S The samé attained fipality. The Reglonal Manager acting as a disciplinary authonty by an .0
. prder dated 24.1.2001-without assigning any reason and without- consideringthg. -« ; -~ i )
T eontentrons raised by the appellant mcludmg the fact that he had been drscharged by the T
b crrrrnnal court, d1rected the appelrlapt to}h‘e drsmissed from semces, statmg A . )
. “That 1 have again gone through the facts careﬁﬂly and I hold you responsrble for gross g S )
niisconduct in terms of Bipartite Settlement clause 19.5 (amended from timé to time) and '_ LN $)
. theré is no Justlﬁcanon to reduce the proposed punishment. Therefore, i in terms of the - e
T Blpal'tlte Settiement clause 19.6,1 confirm the proposed. pumsb.ment “ﬁismlssal_fr" m1 ' NS
- - ““Bank Service®. As you are under, suspension, therefore, T ordéi that in tefms of Bipar i
. .'.‘Settlement Prowsmns you will be elrgrble for subs1stence allowance only*trll your S
o _'dtsnnssal from bank servwe AR ‘j‘ T : R Q
6.1 Appellant made a representatlon agamst the said order before the appellate - ! . ‘.‘.""i
: authorrty The appellate authority notrcmg_ his contentions-in details, intsr alia, on; the Srm It ~/
.. premise that: appellant had been glven an opportunrty of personal hearmg, the appeal was, T Ty
" drsrmssed oplnlng - ‘ . ] ' 2
23.02.2001 and his, verbal subnnssrons siiade dunng personal heanng dre devoid Ta T 0
merits. As such I find no réasons to ‘initérfere or alter the ‘order of Disciplinaty Authonty O 0
'I'hus keeping in view the natire and gravrty of the proven charges pumshment of LTy
= "‘stnussal from Bank Service”, imposed upon Shri Negi by Disciplinary Authonty v1de SR <y
: 1ts order dated 24 01 2001 is hereby conﬁrmed and appeal ‘of Shri Negi is rejected T
- 7 The appellate authonty also did not apply his mind to the contentlons ;rarsed by g '-,, IR O
. the appellant no reason was assrgned in‘support of: hlS conclusmn On what ev1dence the Lo ; -
- .appellant was found gullty was not Stated ' CoET e L et e g : O
8. Aggrleved by and dissatisfied W1th the sald orders, the appellant ﬁled a Wnt A NS
Pet:tzon The same by reason of the. unpugned judgment has been drsrmssed, statmg e 0
. R,
: N S
AR
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w9 " The High Court noticed the decrsron of tlt

s Commrsswner; of Pohce & ors. [(199_9}% %%C%g}rNartgderMohanArya yaUnrted '
+ ¢ -Indid Insuranck-Co. Ltd. & ors. [(2006)4
~ Food Corporition of' Tridia [AIR 1988:SC 434

- wrong taking the . pléa that the second view was also possible to be drawn based upon

- .
'3 ———

;. The writ _)unsdlctlon can be exercrsed by thls court only in exceptlonal elrehmstances ' : :
.whlch have not:been mentloned by the petrtloner in the petrtmn -:However;-once- the. - ATTLATIAn

o petttlon was, admiitted for heanng inexercige of; the writ Jurlsdrctlon aﬂer a_lapse of so
. many years since the'writ petition was;: :admitted.in the year. 2001, it ‘may not be -
S approprlate for this:Coutt t0.pass.an.e order fiow that thie @et;tgner shiould; ,ma,}ge,gg;g‘ggge_} mre
. .—for reference to the industrial trrbunal ﬁndtherefore the petltlon filed by the petrtloner s

; _bemg consndered nL ,

-

s puzrwa 4F et A e mee e

"C'eurt i Kluldeep ‘Singh.vs,

BRI EN T lfr"ll

13 miﬁhaegvagr&ead%%%%w Cotict i

4 ] whercupon reliance hash Sﬁnfl? 5?4 fndian P‘_r'ﬂ

.'-’ Y
L-f.}{.i

'_ the learned counsel appeanng on behal_

L latd down apphes to the present facts. But in the facts of the case it is not a case of no -

evidence but only in regard to ‘the conclusrons drawn l;ased@pon the ev1dence which - - :
; reappralsal cannot be done by this. Court. Coming to'the arguments that there can be o ’
 réappraisal of the ev1dence by this Court once the ﬁndmgs have been glven by, the -

. Enquity Officér considering the evidence,sit is hot the case’of the petitioner that th wasf1 (‘ R
.. 1o evidence at:all ‘as against him led before: the Enqmry Ofﬁcer‘ but thedlspute L)1 WEETIR AN

regard to the conchision drawn by the enqmryﬁfﬁcer based upon: ev1dence' Accord;ng to o .

 law even if two views-are possible to-be drawn:against the pétitioner;on the basis of the:-

Enqurry Reporj one which has been dx:awn by the Enquiry. Officer. cannot be: he]d t_q'.b_'__‘ - ';. Al

o ev1dence _The decision of Hon’ble Apex Court iri Narinder Mohan Arya 5 case (supra) ) R

Iy clearly lays down that the proceedings of departmental.enguiry: Teport are quasi criminal
© - innature. Therefore the guilt of the, delmquent ofﬁcral isnot requrred to be pmVed
beyond any. reasonable doubt asina crrmma] ease s PO _

We have consuiered the report of the. Enqulry Ofﬁcer and the penalty 1mposed by the 3

~".Bank is based upon evidence as such it is riot open to'this Court to consider that some . ~i ©
~ othier'view was also possible and since it was ot acase of no évidence therefore there. .

T cannot be reapprarsal of evidence or draw its owr. conclusmn by this Court based upon o

-evidence. The findings- recorded by the‘Enqurry Officer and the pumshment lmposed by :
- the re3pondent Bank or its ofﬁcers call for nointérference by this court and a8 such- there- S

o is no merit i in the petmon whrch is drsrmssed accordmgly ”

- -10 Indrsputably, a departmental proceedmg is aqua51 _]udrmal proceedmg The h

g Enquxry Officer performs a quasi judicia! function. The charges leveled against the .
_ delmquent officer must be found to have been proved. The; -enquiry ofﬁcer hasa duty to

.. amrivéata ﬁndsng upon taking into consideration the materials brought ofi record by the -

R partzes  The purported evidence collected during investigation by.the Investigating -

' :Officer-against all the accused by itself could not be treated to be'evidencé iri the

- drselplmary proceedmg ‘No witriess was exammed to'prove the sard documents The
. =management wrtnesses merely tendered the docurnents and d1d not prove the contents

T A




‘ "_. - ~evidence should have been brought on record fo show that Hiehad |
" bk deaft book. Admittedly, thers was io difect eviderice Eveit ther
~evidénce. The tefior of the report demonstrates that the Enquiry Officé’

s ,'...Thé two mfimutles:are séparaité and dj:stinct.fhdqgﬁ? 1¢gﬁgq§'ﬁ{§‘?}3};iq:¢$0méi¢'ases;=bbth'-f""ff- SRR (.

L @t.tqriie}vaeqeral's.gr'gume_nt that sine no.mala fides.are.alleged against the-appellantin. ' RS
"+ -thepresent case, no writ ofc_ergid;agi'.paggbq-issuga'd_'in_-favou_r01}_1_:1_19.;i@gppji@ﬁ;ﬂit_ljéf;hﬁt'thkés. PNETEEIEA |
-7 'isto the merits of the respondeiit’s.conterition that the c'oﬁclus'rgn.pf_ﬂ@q_g?p?_ll@t’-ghat:3@&;:';-l‘ A

- thereof. Reliance, inter alia, was placed by the Enquiry. Officér on the FIR-whichcould----. "+ -
- not have been treated as evidence. We have noticed hereinbefore that the oty basici =7 SRR
.Svidence whereupon reliance has been placed by the Enquiry Officer was the purported - o~
fession:made by the appellant before the police. According to the appellant, he'was - ... - . ¢ <
forced to sign on-the said confession, as-he was tortured: _i_x_l_:ﬂme_:pg__liggfs_tatign;&ppellant

. being an émployee of the-bank, the said confession should have beenipr S0 s

Had Riade W RIS T A o
rwise.he.would nothave proceeded o the: basis that:the. - +o sume e

mind to find him guilty a5 pthe
S qommitied in Suchia foennor thatno evidence was lef.

. offence was&iornn_ntt d:

1L X Union of India vs. HLS. Goel [(19644 SCR 718, it was el

_— Hrifiad fig
-

~+imay be.present. There rhay be cases of 0o ‘evideri¢é even where the-Goyernment is acting =~ " R
. bona fide; the said infirmity may also exist'where the Government is acting mala fideand A
. in that case, the conclusion of the Government not supported by any evidénce may bethe . - - . o
-result of mala fides; but that does not mean that if it is proved-that there.is ho evideics to
- support the'conclusion of the Government, 2 writ of certiorari will riot issued without .. .~ . -
. futther proof of mala fides. That is why we are not prepared to accept thie learned -+ . s - | O

Hhird chiarged framed against the respondent has beeiiproved, is based on o evideiice: ¢ = <L @
The learned Attomey-Genéral has stressed before us that in dealing with this question, we - .~ = 7
 -ought to bear/in mind the fact that the appellant is acting with the determination toroot . I g
. out coruption, and so, if it is shown that the view taken by he appeliant is a réasonably.. . SN
. possible view, this Court should not sit in appeal over that decision and seek to decide v 5o VT
. whether this Coutt would have-taken the same view or not. This contention is no'doubt ~* .. 77 |
. bsolutely'sopnd. Thé only test whichi we. can legitimately apply in dealing wittithis pat. . - 4
- - of the respondérits ¢ase s, is thete any evidence ofi‘which'a finding cafi'be made against™ - o
- the respondent that charge No. 3 -was proved againéthim? In exercising its jurisdiction - © . - ..g
"under Art. 226 on such a plea, the High Court cannot consider the question aboutthe - ..
- sufficiency or adequacy. of evidence in support of a particular conclusion; That is a matter-
. which is within the competence of the authority which dealf with the question; but'the :
" :High Court can and must enquire whether there is any evidence at all ini support of the' -
-+ impigned conclusion, In other words, if the whole of the evidence led in the enquiryis = - .
- accepted as true, does the conclusion follow that the charges in question-is proved against | - .
the respondent? Thiis approachwill avoid weighing the-evidenice. Tt williake'the evidence: -~
- -85 it'stands and‘only examine whether ofl that evidence legally the impugned ¢onclusion .~ .
- follows or not. Applying this test, we are inclined to.hold thiat the respondetit's grievance . -

- is well-founded because, in our opitiion, the finding which is implicit in the appellant's
order distiissing the respondent that charge number 3 is proved-against hirn is baged on

*." noevidence, * .
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12, In'Mof Sharikar'y; Usior of idia and An: [(2008) 3:SCC 484), this Court held

'+ 17. Thé departments! proceedingis & qudsiqudicial one. Allioughs
- Evidénce Actare not applicable’in the said

4o consider asto whether whilé inferring commission of miscondfict

.- irrelevant factshave been excluded thigréfrom.. Inferenee.on facts must be bag
. .évidence which meet the requirernients of.legal p as, thils, ..
.. entitled to.artive at ifs own coticlusian on the premise that the evidence adduced by the

*. depdrtment,’gven if it is'taken 0. it§ face Valueto be correct ints entirety; mieet’the -+ 7L
- requirements of burden of proof, namely. -, preponderance.of probability Jfonanch cvr, . 1roaiit 1

. unredsonableriess i giving way to the docttine of proporionaliy” L .

. wheretpon both the learhed counsel relie

.. “26. In our opiniof the leamed Singlé Yudge and consequently the Division Bench of the,
 High Court did not pose unto themselves the correct question. The matter can be viewed
- - from two angles. Despite limited jurisdiction 2 civil coiitt, it was entitled to interfere in a:
- "case where the feport of the Enquiry, Qffjcer is based on no evidence. In'a snitfiled by-a .
- delinquent employee in a civil court as also a writ court; in the event the findings arrived - .. ._
.. atin'the departmental proceédings 4té quéstitaed before itshould keep'jn mind the .\
- followinig: (1) thie enquiry officer is not permitted jo.collest any material from, outside = . . -
..~ sources-duting the conduct of the enquiiry. [See State of Assam and Anr. viMahendra- . %
- Kumar Das and Ors. [(1970) I'SCC 709] (2) In & domestic enquiry, faimessinthe . . i
.-+ "procedurg is a part of the principles of natural justice [See Khem Chiand v. Union of India - - :
.~ and Ors. (1958 SCR-1080) and State-of Uttar Pradesh v.-Om Prakash Gupta (1969)3: . - .. % Aani
.. SCC775]. (3) Exercise of discretionary power involve.two élements (i) Objective and (i) - ; .«
.. subjective and’existence of the ‘éx'ei""cjiééfbf an objective element is a condition precedent
- for.exercise of thee subjective element. [See K.L. Tripathi v. State of Bank of Indiaand -. .=
0 "Ors.(1984) 1'SCC 43].-(4) It is not possible to lay down any rigid rules of the principles’
. ;0f natural justice whichi depends on the facts and circumstances.of each casé butthe . i’
.. concept of fair play in action is.the basis. [See Sawsi Singh v. State of Rajasthan (1986).3
++ 8CC 4541 (5) The enquiry officer is not perinitted to travel Beyond the charges and any
, - puhishmeént imposed on the basis of a finding which was not the subject matter of the =

S0

P

1 R B -

e provisions-ofthe . :

. proceeding, principles of natural justice aé”
required to bie.complisd with; The: exerdisifig power of judictal Féview are entitle
° N . e “'the‘l-P PRI

N RSN A Aned . Ada,t R ]

delinquerit'officer relevant piece of evidence has been taken intolcdhsideration.and

s Jbug R T BT e R .
Tepal principles, 1he,Tribunal was; thils,

eVidences, the tést of the.doctrine df‘pfop'dffiiiﬁ?ﬁ'iﬁ;ﬁa?ﬁ@f been Satisfied, the Tribunai =~ o
was within its domain to interfere. We must place on record that the docfring of .. .

fxnints ‘_f.;_.:'.l:_‘._-‘_ ) ‘7' f Lo

‘13, InNarinder Mohaii Arya v$ Uitisd

N2 FEerd

India Insurance éo. Ltd; & ors. (supra),
s, B Coitheld: - T

s e e

.......

charges is wholly illegal..[See Director (Inspection & quality Control) Export Inspection .

.. Council of India and Ors. v. Kalyan Kumar Mitra and Ors. 1987 (2)Cal.LT344,(6) .. . =
- . Suspicion of presutmiption cannat take the place of proof even in a domestic enquiry. The =~

. “Wwrit.court is entitled to interfere with the findings of - the fact of any tribunal ot - .. -,
‘- authority in certain circumnstances. {Sée Central Bank of India Ltd. v. Prakash Chand Jain -~ : ©. -

(1259) 1 SCR 735, Kuildecp Singh v Cémmissiorier of Palice and Ors. (199)35CC * "
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court would have jurisdiction to interfere-in thé iatter. ]

-, finding caii be arrived at by the Enquiry ,dfﬁcéffif-there':ié’spmefevidéhéé on-record: Tt S
was furthermore found that the order of the appellate authority-siffered from.fior. """ .

~ * application of mirid:This Court referred to its earlier decision.in Capt;-M:
V. Bhrat Gold Mines Ltd. [(1999)'3.5CC 679] td ping:” '~ - R

.- -"41: We maynot be understood to 'k ve laid down a law that in-all'such:Gircunistances the .- - -t -2 3
.+ decision of the civil-ourt of the criminal court would be binding.on the discipliary o o
(1 Jauthorities as this Conrt in 4 large number 6 ‘ : ould
w7 depend upon other factors as well: See:e.g. Krishnakali Tea Estate v. Akhil Bharatiya -~ . ;. .
- ~Chah Mazdoot Saiigh and Anr. (2004) 8 SCC 200.and Mandget; Resetve Barikiof India.... ... .. -usi
. Bangalore v. §. Mani #nid Ors; (2005) 5 SCC 100 Bach 335 i, thetefore, réquired 16 b '

...considered on its own facts.

- 4. Ifis'éé;ﬁéll}ﬁefl settled thatfgii@ pc._)'\gqez;fof jydicigl review would nbt.ﬁégréﬁéed.;tojt}éé

. -&xeicised by the High Court, iilihough’déspi'tg'it_t_w@"_u[d-bé_'l@ﬁyﬁgl to.do'so. In Manager, . -~ o
- -Reserye Bank of India, Bangalore (supra) thlsCourtobsex;ved IR RN

39. The findings of the learned Tribunal, as noticed hereinbefore, R
‘apparently posed untoitself wrong questions. Tt placed onus ¢f proof wrongly upon the .- -
“appellant. Its décision js based upon irrelévant factors not germane for the purpose of T
- “amiving at a'correct finding-of fact. J¢ has also failed to take into Consideration-the- - -..-" poonle ey
- felevantfactors. A case for judicial review, thus; was made out,” BTios i

14,2 In that Gasé also, the learned single judge:proceeded oh the beisis thatthe
- disadvantages of an employer is that such acts ae comiitted in secrecy and in
. conspiracy with the pérson affected by the accident, statirig: . - '

*“....No'such finding has been arrived at even in the disciplinary proceedings rior any L
charge was made out as agairist the appellant in'that behalf. He had 1o occasion fo have -
- "his say thereupofi. Indispittably; the, writ court will beat in imind the distinction between... .
:s_o_ir;é‘é:iridc_ahcg._0;-_119'evi'd';née-'bflffthe;'_quésﬁbﬁ'wh'ich. Wwa$ required td be'posed and - 7 T S
.necessary should have been’as to whether spmc_'gvidénée'add.ilged would leadtothe . . -* . -~ s
conclusion as regard the guilt of the delinquént officer or not. The evidénce adduced'on : -
- behalf of the managernent miust k ]

- “base his findings on mere hypothesis. Mere ipiso dixit on his part cannot be asubstitutg'of -

. &vidence. - -

“aforemientioned situation filed a. Writ Ppti_ﬁg"n:qu;ﬁ_s_tiggjng;thegyaligity;oﬁghg_;c‘ﬁggl_igl.inal
. Proceeding, the saimie wiis disniissed; cle hen & crucial finding i
7. forgery was arrivédat on an evidence Whi

"

Finding lik

pren)

ifiattet. This:Court emphasized that .

Paul Anthony'oz, ol

number of décisions points point that the same would

s

- are ﬁ;l]'dily p'qi'v_éfsné.lt' E

o

‘have nexits with the charges, The Enquiry Officer cannot..” -

Rl

. In the said suit, the enquiry report in the disdipIinéty-prggéﬁd@;igg_'waé;ééﬁéimdgre;i-::i}-l-e: s lluhmachin
- Sdme was held to have been based on no evidence. Appellant therein in the
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" conscience (sic) of the Court réasonably formulated by.an Enquiry-Officer:then in: th

A5 Yetageins lami 3, ofilndia & 015, £2000),3:8CC

'+ like' crimiual iral, 2 beyond ll rsasonsble doubts, wetcannot los sight of the et
"+ " thatthe Enquiry Officer pérforms a quasi-judicial function, who upon analysing the" |
Lo prove the charges on the basis Of miaferials on récord, While doing so; ki cannot fake, ~*f "
" dnito consideration any-irrelevant fact. He cannot refuse fo-copsider the relevant facts. He . . [
_-cannot shift the burden of proof. He cannotfejest the relevant téstimony of the Witnesses ™~ |

~ only.oR of surmises and qonjetures. He cannot enquire into the allegations with

€13 Ina case!of this nature, therefors, the High Court should "l_i-avé_.a;'apl-ie'{i._ ifs mit N
 the fact of the matter with reference-to the matetials brought on records. It failed so fo ™
Codor Lo o - T A

47,4 . Furthermote, the order of the disciplinary aithority as also the appellate .~ o .
" - atithority are not supported by any regsori. As'the orders passed by them' have:severe civil R

.. conisequences, appropriate réasons should have:been assigned: If the enquiry officer had .
-+ relied '

R . e el o em s ns naand dgaingt fetsevnond
- 45, The findings of thé lediniéd Single Judge to the effect that “it is-e§tablished Witi'th

“eventuality’ may not be fully correct inasmuch as the Court While exercising itd power of

§85I;?‘hCountf e

> AT

[ ~—y T

ST BT Y T SN i L e DT Be
. : ., . MR CeedTUL Ll -..._,sslt_.-_:4__4_1:_;'--."‘.-..;-' AR
.. Although thechdrges in a departmental prisceedings are notvequired to:be proved:

‘documents fuist arrive.at a conclusion that there had been a preponderance of pmbébiﬁfy- i

which the delisquent officer had riof beer chiarged with:” - - -

_ 16, Yef agdin.in Jasbir Singh vs. Purjab & Sind Bk & ors. [(2007) 1SCCse6), this
_ ;.'.-cgurt,'fblldwe&;Naringiéf_MQhafgA@"ai'VS UmtedIudlaInsuranceCoLtd & ors. ] upra,
Costatingt, | iR ERRE e R :

LRl e TR e

? N - .. . ¥ - ..

- . R S P A T
Vo

tlied ipon the-confession made by the appellant; there was 1io reason a3 to why the order” -

. of discharge passed by the Criminal Court on'the basis of self-same evidence should not
~ . have been taken into consideration. The materials brou

‘ ; he material ght on record ‘pdinjcing out the_. guilt = . o
are required to. be proved. A decision must be arrived at on-some evidence; whichis ., ... "7

.- legally admissible. The provisions of the Evidence Act may not be applicable ina
. -departmiental proceeding but the principles of natural justice are.'As the report of the
- . Enquiry Officer was.baséd on merely.ipise dixit as als conjecture
.. same could ot hiave been sustained: Thé inferefites drawn by the Eriquiry Offidsr” - _
' ~apparently were not supported by any evidence. Suspicion, as is well kiown, however .~
"+ high may be, can-under no circumstances bé held to -

o surmises and conjectures, the . -

be a substitute for legal proof. -




L[S Sinha).

'+ 18. . For the aforementioned réasoris, the jirigmen

" . appeal is allowed with costs and appellant s Is; dlre ,__t e
- .wages Cou:lsel’s fee assessed atR525 000/- s L oo —_' R

e, R e - | - 0
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the above mentioned cetificates in respect of Loan accounts in respect of which suits are :
filed before Courts and Debt Recovery Trihunals efc. : 7 ' :
* o\ this connaction, we ‘have been advised by Inspection & Management Audit Dept, l

Corporate Ceritre, -Hyderabad that branches continue to certify the computer-print out of

statements of ‘accounts with the legend .which-was_ in vegue when manual lédgers. were
maintained, and the amendment effected by IT Act, 200 is not being adhered to.

" 3. Please enéure that the instructions contained in _ti'te ciréular of S&P Dept rﬁehtioned.in :
para 1 above _ are complied with-fully. We enclose for your ready reference a copy of S&P.
. circular S&P/NMMJ/G32 dated the 22™ December 2003, refarred to above. )

T

o
Q. i
O » . |
O _ B-C‘Ifcu[d'r . .
" GREDIT,POLICY AND PROCEDURES DERARTME

® (§1, No.T3T4RU0B L OT- U PE¥ P s 2 o

_ -Cifgulat M. > CCO/CPREACVSGI20 o
O ' Wednesday,Ocfober 18,2006.. - -~ ;
© - - ~The Chief General Manager, SRNTPE RPN i

_ State Bank of Indla, . . . : ‘ o i
O : LHO / CAG / MCG [ SAMG. ' ' .- -
@) CPRIKKKI/CIR / 56 October 8, 2006

R . it SR .
Q _DeatSErmad?m T ';;.‘!:\.\'..-1."-..,2!..-*". -
' " Inforiation Technology Act 2000 . i o
Q ‘v_“,_Bankers'-Bc}qk's Evidence Act X _ '-i
D : " The Bankers' Baoks Evidence Act 1891 Section 2 has been amended by the 1T :Act; 2000, 7 -~ ~-iv- o
. Besides amending Section 2 of the above act, Section 2A has been inserted in the IT Act ‘
Q . 2000. The ' provisions containied in the amendment requires . certifications’ by the Branch .
* Manager/Accountant and specific’ certifications -by the- Person in-charge of the Computer T

O ~ Systems. We draw your attention in this regard to Systems and Procedures Depariment ) .7

_ circular S&P/MMJ/G32 dated 22™ Pecember 2003, wherein detailed guldefines for fumishing

Yours faithfully,
SRS R

Dy Managing Director -4
& Chief Credit Officer
:
b
|
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ey sateguards availabie 0 retrieve data that is lost due to system (dilure or any ather.regsan are

= foms '_ E érd dtsk backup and two back ups on DAT 1oD-Rarms of all data files is takenon

B,)manner In’
tapes ar othe eiect

h. data storage, devices- are as Jollows | - .
fselied: internatly- and .externallyto ideritify trie: contents of the:

;storage and custody of such-dédta: storagn devices are-as follows.:—
s stored off s:te as per the arrangement dpproved by:tHe appropriate :

phate Annuai Malntenanre Contracts for carrymg out'
: _'work to: keap the systems running effi icieritly :and’ effechvely

- This: [s te further cemfy that to the. best .af my knowledge and. belief, thc computer system
. & pro 1 {Gate) and I was. pr' vided wif 3

‘ hard: ATICD: ‘m!.@ther if any)® & prifite aidl:

Desents: correctly. s [ |=' ap =c)pnately derwed from tnn (computer

Rati- /~Tither, if any). data ‘at the N N — omenien

_éBtanch)‘for-the penod from ------------(date) G ----mnee -«-(date

' _a@)ale
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. o
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PRACTICAL APPROACH
| IN
DISCIPLINARY PROCEEDINGS
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u o }‘ormer President,
State Bank’s Staff Unlon (Chennal Clrcle)

WORKSHOP“ON DISCIPLINARY PROCEEDINGS
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principles of Natural Justice. This is besides giviig a. reasonable opportunity to 2
- chafge—sheeted employee to defend hlmself irf such an enquiry.

) D00 090

i
e,

INTRODUCTION

Decades of bitter strugglr and unparalleled sacrifices by the workers won many rights
to them thraugh their collective will. - The relationship became one of "Employer and
Employee”.

New Economic Reforms under the guise of Globalisation and Privatisation bring sea
change in the service indusiries which include banking. Attempts are made to pass on
the Production and Distribution to the control and ownership of a few individuais. These
affempts are pitted against the .Jage garner thus canverting the relatlonship inte a new
ordér viz, Master and Servant™

fire policy. The law at least in theory abhorred and condemns arbitrariness and
colourable exercise of power. The pfesent day statutes of course curb the unfettered
rights of the employer to punish and even to dismiss the workers. The enunciation of the
procedures-in the area df the discipline and the codification of the acts of misconduct are
the results of the hard bargaining strength-of the Trade Unions. As a result the worker
was given the right to be heard. The employer was compelled to- afford reasonable

opportunity to the worker and to confarm to the principles of the Natural Justice, Thus
-arose the concept of Disciplinary Proceedmgs '

esoln the changed scenario the master will: tend to have all the rights leavmg none to the .
" “servant. The master may victimize the warkers by dlsmxssmg them invoking the hire and

.

8ank Manage_ments have started spemahzlng on the area of disciplinary matters satting

up separate departments or cells in their Head Offices and Zonal Offices. Legally
qualified -persans are being appointed as Officers to man these departments/celis.

Therefore a need has arisen for the Trade Unions to strengthen their Defences. Virtually

it is a game of chess. Besides thinking of our moves on the board, a reasonable

- assessment of counter moves has to-be made and strategies ought to be warked out to
_mee. the. maves of tne Managements S e X Wl

' s e i T T ;: «r‘ 1

THE F‘ROCEDURE TO TAKE DISC!F’LINQRY ACTION = ITS ORIGIN'

Initially the lndustnal Employment (Standing Orders).Act 1946 had been regulating tha.

disciplinary proceedings against the workers where no “specific rules and procedures
were in vogue. The provisions of the Standing Order had only influenced the tribunals in

awarding a disciplinary procedurs. . As a result in July. 1950 Sen Award came into being”

and its many provisions as regards disciplinary procedures were carried “forward .in
Sastry Award 1853. The award given by Desai Tribunal in 1962 again reproduced what

- had been stated in Sastry. Award

-

. The procedures la:d down in the awards'to a great extent transformed the days of ;ungle

law to due process of law with the result before taking disciplinary action against an
employee there has to be an enquiry and such an enquiry has to conformi to the

=3

The Awards drew 2 dlstmctron oetween an offence and misconduct. The misconduct
was divided. into gross and minar. The Awards also went on to explain what would
canstitute a misconduct. They alsa laid dawn the punishments that would e imposed
upon a worker against whom charges have bsen established in a domeastic anquiry
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according to the nature of the misconduct. The Awards. also empower the Management
of a Bank to place an employee under suspension pending enquiry.

P

The most important feature of the chapter on dis_ciplinary aetion.in the Awards was the

o right given to the bank employee to be defended in an enquiry by a Representatwe of a
registered Union of Bank Empioyee which many industries and establishments deny
even today. o

B S1 S th

JtEtice should not only be done but appear to be manlfestly done which means that the
formalities should be observed by the Managements not anly in letter but also in spirit.
The presence of a Representative of the Union should ensure against the lapses of the

" . procedure getting familiarised with a role to be played by him in a domestic enquiry. A
- Representative of a Union is different from a fawyer in a court of a law. He acts not only
 as a Defender of the Charge-sheeted employee but alsc a Representative of the Union.

O~

O-Q‘Q"O;_

' taken up by him. _

- When an act of commission or omission takes place leading to a situation where
proceedings have td be launched against an erring employee, it is the prerogatlve of the
Management to treat thedincident either as.an offence and leave it to outside agencies or
to deem it as a misconduct and assume Upon it the right to decide it in a domestic .

Y tribunat within the four walls of the bank. : :

>

OFFENCE

Offence means any acts or omission made pumshable by an law for the time belng in
force as per the definition given in' the General Clauses Acts 1897. Every offence isnot
however an offence involving moral turpitude.

i e

0
o L.
.

Determination of the question whether an offence involves moral,turpitude' requires
consideration of the fo[lowing aspects, viz. : : o

s
1

i Whgétherthe act .constituting the offence was such as could shock the moral €onscience of".

terms and understanding, offences like cheating, falsification of accounts, forgery, fraud,
misappropriation, theft etc. would mvolve moral turpitude but not the breach of traffic rules
are prohlbltlon offences. :

0.0

1) Whether the act constituting the offence was such as could shock the moral
conscience of the society in general : e

'2) Whether the motive which led to the act was a base one

3) Whether on account of the act have been committed the perpetrator could be

- considered as a person of a depraved character or'a person who was to be -
lacked down upon by society. '

2.0

e

The Awards provrde that disciplinary actions can be taken against an. emptoyee who is

. convicted of an offence involving moral turpitude. A "conviction” must not be confuséd

~with a “sentence”. Upon conviction an employee may be sentenced to |mprrsonment
and / or find or released under the Prabation of Oifender's Act 1958.

00 00

e e e He has to put his heart and soul mto the work that has been assrgned to hlm or has been e

~ the Moral turpitude means something dane contrary fo honesty or good morals. In general’
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SUSPENSION * o0
The AWards and Settler_nénts empower the Bank Manager.ne'nt,‘to piace an employe?. @]
under suspension pending enquiry or initiation of such enquiry. An employee: therefort. -
.can be placed under suspension even before serving the charge sheet. o Q
Placing an employee un_d‘ef sus‘penSion' pé‘n‘ding investigation is not correct and ths ) | @,
decision to suspend should be in “eonformity with Bipartite Settlement” which means thar” N o
suspension: can only be ordered pending enquiry or initiation of such enquiry. ThO L
following are to be ensured while ordering suspension against an employee- O
1) The order mustbe in‘weiting © ¢ T iR SNl O
2) The charges shouid be of serious nature o 3 _
'+ 3), The order must be signed by the Designated Authority
+ 4} The order must make a reference to the payment of subsistence allowance O N
3) The charge sheet should follow the arder within a reasonable period - O
‘When the employee is exonerated he.is entitied to full pay and allowances and to a” O
other privileges for the period of suspension. A Q
When an employee dies before finalisation of department .'{ Court Proceedings he woulp . -
. be entitled to pay and aliowances for the period of suspension up to the date of his. Q
. death.. . . ' T e O
‘ " . ' L ) -
SUBSISTENCE FOR SUPENDED EMPLOYEE w O
The following prov_isidn shait apply in regard to p‘éyment of subsistence allowance tg ‘ U
- workmen under suspension - O
+ - 1) -For'the first 3 manths; 1/3 of the pay and- allowances which the workman wouli;r.) 0
~ have got but for the suspension. . ’ O
2} Thereafter ¥z of the pay and allowances ﬂ -
3) After ane year, full pay and allowances ifthe enquiry is not delayed for reasons O
.attributable to the concerned workman or any of his Representatives. Where the” '
investigation is done by an outside agency and the said agency has come t_o the™ | O
- ;- cenclusion: not- to prosecute: the -emplaoyee, full- pay and allowances will bg)i ]
payable after six manths from tHe date of receipt of report of such agency, orone®™ ()
. year after suspension, whichever is later and in the event of the.ganIry lf“

. delayed for reasans attributable to workman or any of his Representatives. O @
INCREMENT DURING SUSPENSION e 8 0
An employéé.undér suspension is entitled to increment as and when they fall due ana L o
-also-the variation in the dearness allowancg slabs. : _ : ! 0

' DEDUCTION < - o N e
Statutory deduction can be made from the subsistence allowance except contribution t(%) O
P.F. Recovery towards loans availed !:gy the employee can also he made. However tht—:‘ju
subsistence allowance cannot be attached by Court Orders. O
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| !NDEF!NITE SUSPENS!ON PEND.'NG ENQUIRYIS PUN!TIVE

Indefinite aor unending suspens:on is held punitive in law and not permissible. Law
course have revoked the suspension merely on the ground that the suspension is
indefinite or prolonged one. ; Prolonged suspension is un]ust as it is against Natural
Justice. A relevant caseis here below:

“In the case of Board of Trustees of the Port of Bombay vs. Dilip Kumar
Ragavendara Nath Nadkarni, (1983) 1. SCC 124 ; 1983 1 LLJ 1, the Court held that the
expression “Life” does not merely cannote anlmal existence or a continued drudgery
through life. The expression ‘life” has a much wider meaning. Suspension in a case like
the present where there was ‘no question of inflicting any departmental pumshment
prima facie tantamounts to |mposmon of penalty which is manifestly repugnant to the

the constitution, but even so such rules have to be reasonable and fair and not grossly
unjust. It is a clear: prrncrple of Natural Justice that the delinguent Officer when place

\ ' under suspension is entitied to represent that the departmental proceedings should be
o ' concluded with redsonible diligence: afid within a reasonable period of time. If such a
principle were not to be recogrized, it would imply that the executive is being vested wrth
totally arbitrary and unfettered power of ptacmg its Officers under disability and dlstress
for an indefinite duration.!

—

'l'-‘

) (o-.P.GuptaJVS. Union of India, 1987.4 SCC 328, 340,341; AIR 1987 SC 2257)

“If the disciplinary proceedings are allowed to Continue for an indefinitely long -
pericd and the Officer kept under suspension, it would imply that the Bank is vested with
a total arbitrary and unfettered power.of placing its Officer under suspension for an
indefinite dyration. No Court can accept such a power with the Bank".

(Ramoo Ramesh Vs Andara bank 1992 3 SLJ 144 1992 2 LLJ 838 :

A e T -
L :
T oax

WHEN SUSPENS!ON COMES TO AN END

,.,Q.Zl,.. .*,QWQ_AQ_._Q‘:).O‘/)‘:)}.QM.Q'.—(b \,.C):‘we_ .1_":_:

The Order of Suspension comes to an end when the punishing-authority passes the final
‘order and the-order of suspension merges with th'e final order.

8

Revocatmn ‘of suspension or death of an employse also puts an end to the order of
suspensron

_ MEMOS

00
g iig W
i

Memo isa startmg point of dlsmplmary proceedlngs Itis only an attempt on the part of a
Management to gather information. It is also an _opportunity given to. an employee to. .
explain his side of the case. in the normal cwcumstances a memo must be answered. It
may be even a blessing not to answer a 'memo under certain abnormal conditions and

07

iﬁgir:tc‘oﬁ; " g:ftte Irirsc:retron must be 1€ft in the hands of Trade Union _Representatlve‘
C - ‘ Before answering, a memo _should be studied thoroughly not only for rts contents but
o | also the bactrgro-und materials avarlabie if proper assessment of the srtuatton is made
C
r""\_g )
S

. principles .of Natural Justice and fair play.in action.. The conditions of service ‘are within e
~ the executive power of the ‘state or its legislative power under the proviso to-Art. 309 of = "




; If necessary, even at the reply stage we can seek the permlssmn of the authoritles N
peruse the register or a vaucher before’ answerlng a memo -

CHARGE SHEET *

' Management cannot go beyond what is stated in a charge sheet. .
A charge sheet shouid be sxgned by the appropr!ate authontyr already desngnated

A charge sheet must be- speclflc and unamblguous in framing the charge which means
- that the contents should not be capable of more than one mterpretat:on

AN
C ’) ) ‘.5

‘and also aim of the Management behind the issuance of the memo, we will be able fo do- v

© - justice to the issue. It is passible to stop the offensive at that point itself and make the

Management retrace its steps or not to allow them from proceeding further in the matter. .

" Instances are not rare when much of thé information wanted by’ the Management has
- come from the employees themselves and from their own replies. .Managements |ssue.

the memos by way of problng the matter.. One may even send a one- sentence reply
denying the allegation and such denial wnII also constitute a reply.

A charge sheet is the ba51c document frorn the Management bas:c in the sense that a"

o~

L.

~

R

A charge sheet should be specmc about the nature of misconduct, the date time and

£

The words use’ should be mentloned in charge sheet refating to use of abusive or-
: |nt|mrdatory language however demean:ng or defamatary or vulgar the language use

i Y

—r—- "._

'.-'r'f m

) place of the occurrence of the rnCIdent referred to.in the charge sheet. - ’ o

> -f)

~ might have been. S : _ '
, There shoald be ne element of pre- determlnatron or conclusron on the part of the( -
B Drsmplmary Authority. whife: frarmng the charges e _"“_“._"fj o _ .

‘There should be no reference. to the earller mtsconducts if any, on.the part of the charge. ;»

sheeted emplbyee.

o There must be a reasonable time frarne or limit ta answer the allegatlons contalned er
- the charge sheet .

REPLYTOCHARGESHEET SR N

-

€ C

Once a charge sheetis received the ball is in the court of the charge -sheeted employee‘
He is placed in the posrtlon of makrng up demslons ‘

t;'_) @

-a)’ whether to reply or not and
b) if he chooses to reply what he should say or what he should not say.

: The employees grvmg reply on thelr own and repentrng later for the same anﬁ
- succumbing to pressures from the Branch Manager./ lnvestigating Officer to give.
“confession statements” some trrne witnessed by the Local Secretanes have to bU

‘ scrupulously avaided.

)€
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" "“\When a chérgie sheet is replied to, the judicial function of the d

© participating employees are under no abligatjon to sign the stateme

 While replying, care should be taken not to m

- employee, the matter proceeds to the next st
_over and above the preliminary investigation th

.. The domestic enquiry.is a fact ﬁnding mi‘s"s'ion and the ap

A 6harge shéét on the..face of it may have certain glaring mistakes viz. factual and
typographical errors, quoting of the irrelevant clauses etc.

" As far as possible a chiarge sheet should be replied to as it is an opportunity given to the

employee to rebut in writing the allegations contained in the charge sheet and the reply
is a basic dacument as is the charge sheet to management.

ention ‘or refer to the factual errors. |
Whenever such mistakes are pointed out, the Disciplinary Autharities. have lost no time
in issuing what is called an amended charge sheet. -

Where the facts are o'\/emhe(miﬁgl)-f against the charge sheeted employee, the
allegations are to be met by way of partially admitting and partially denying — accepting
the facts ofthe_casrglzand,__dg{jging,_the.mptives‘rattributed..:'

‘ i isciplinary authority is to
consider the reply dispassionately and judiciously and come to a conclusion whether to

WAIVER OF ENQUIRY-
A Waive; of enquiry-will arise only in the following cases

1. When the émp'ioyee is advised of the misconduct through a show éausé notice
with a punishment for which he may be liable for such misconduct, .
2. The employee makes a voluntary admission of guilt to aforesaid show cause

-notice; and . N } .
3. The misconduct is such that even if proved the Bank does not intend to.award
~ the punishment of discharge ar dismissal. ' L :
riext"‘stage' arter the}"reply is the .
ot satisfactory by the Disciplinary

halding of an enquiry where the explanation is found n
Authority. ' :

“In all the cases holt'ééiférgd"by above.conditions, the

' CONSTITUTION OF ENQUIRY

When a,_Disci‘pIinary Authority is not satisfied with the reply given by, the charge sheeted

age viz, constitution of enquiry which is -
at might have been ordered earlier.

When the preliminary investigation take’ p_Iac:_'e-'. s.ome'times the Iﬁvestiéating Officer is
flanked with the head of the department while putting questions to upsat the employees
psychelagically-and frighten them which procedures should be stoutly opposed. When -

questions are put during investigation aralfy they should be answered only.orally and the

ents.

_ : : _ paintment of tHe enquiry officer
IS Gammunicated to the charge sheeted-employee in writing.simultaneously advising the

-appointrnents of the Presenting Officer to present the management’s case.

;!
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* The first question that s put to the charge sheeted employee is whether he has received
- the charge sheet and the second question is whether he accepts the charge or not. In

A thfs stage the defence has got a right to raise what is-known as “preliminary

like

3
<

The enquiry Officer has no powers ‘Eo sUmrﬁon the witnesses and the stanga_rd of proof
is- not one of estaplishing guilt beyond reasonable doubt as in a.court of law. Simple
proof is sufficient and preponderance of probabilities would be the guiding factor.

The employee who is to be triéd has to be informed of all the ci'rC‘UmstanceS' and
materials appearing against him sufficiently in advance of the commencement of the
enquiry proceedings. o o : ‘

The charge sheé'ted employee has a right to demand from the enquiry officer the list of

- docurrtents and names of the witnesses proposed fo be relied upen by the prosecution.

-

On the date of the enquiry, the concerned :"persons viz. the enquiry officer, presenting

... officer, charge sheeted employee and defence representative meet in a place and at the
“ o timetindicated in the. nofice of the enguiry. - Others who are nat connected with the =i
. enquiry, however big they may be, are not to be permitted inside the enquiry room. :

PR

cases where the charges are of a complex nature, a flat denial may not be possible, but
. the employee can reply "l deny the-charges as-framed in the charge sheet”.

One of the fuhdamental_ duties of a,'_'r‘\." e;nquify ofﬁcer will be to recdrd the proceedings
diligently and faithfully. Once the preliminary questions are recorded, the enquiry officer ..
will advise the presenting officer to go ahead with the presentation of the.management's

case.

objections” on matters which inciude all the infirmities, defects etc. on the. charge sheet

',:‘_:.-a)_;.‘Am.bigt_li‘t:y-:‘a__ngf.v‘ag‘u'en.egssArr-e_gardi_ng,the__:details‘_of the charge iike time, place, -

- date etc. .
~ b) Typographical errors
¢} Unauthenticated alterations
d} Misclassification of charges” = = : |
e) Absence of the actual words of threat, intimidation and abuse.
f) Charge sheet emanating from undersigned, non-designated-authority ]
g). Undue delay from the time of suspension to the charge sheet, from- the first-
" memo to the charge sheet _ _ o
. h) Attempts to victimize and / or harass {rade union activist and office bearers

i) Presence of a legally trained person as presenting officer . B )

: Whéthér a ruling given 'on the spot or subsequeﬁtiy on the above ob{ect}ons. it must be
backed by reason and sound arguments co g why the Objfactions are being

overruled by the enquiry afficer. -

"I the objections on which the ruling i8 vital importance and will have
the effect of affecting further proc will be better an adjournment

is taken or granted.

oI @O
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.-+ ,-certain questions to them to bring gbout a s!rgetc;h of what had._hagg_jeﬂ_ee_,d.

PRESENTATION OF C_AS-E BY PRESENTING OFFICER

" \WHile some Presenting Officers try to make a short recital of the charges, some straight

away attempt to open. the case.. The enquiry then mover over to the next stage _Viz.
marking of documents and releasing the fist of witnesses of which the Presenting Officer

" might have already given an indication to the charge sheeted employee in writing. This

apart the prosecuting officers proclaim their right to bring in further witnesses or
documents if found necessary. - : '

MARKING OF DOCUMENTS

Documents from the 'm'ahag'efﬁént side .are marked as PEX or MEX and are serially
numbered. Here the defence representative should exercise care to see that the

et originals are marked. st e e B R T e R T e

If- any exhibit is found to be extraneous or irelevant to the charge and enquiry, the
defence can protest and object and strive for its removal from the.list of the exhibits.

- Here again imporféﬁt r;‘)c:int1 to .be noted .is;'ihét these exhibits do not acquire evidentiary

value automatically as they are introduced. They come to "life” only when presented
through the maker of the documients which do not include the bank's accounting books.

But the entries in these registersfbooks are open ta scrutiny at the proceedings.

- If at a later stag,e;;the Presenting Officer wished to introduce a new document or-a new

witness, he has to explain the need for introducing additional evidence to the satisfaction
of the enquiry officer and the defence. . ' :

Q

EXAMINATION-IN-CHIEF

The presenting officer begins the case through examinatian of his witnesses bwy .putting‘.._ 1

gl

In-Chief-examination tﬁejpresentihg officer should not put what is cailed a Ieading'

" question.

A ieading qUesfiori is one in which the answer to bé giveﬁ' by the witness is already there
and witness has merely to say "yes" or “no”. When leading questions -are put, the
" defence representative must be alert to raise his objection. o

It is for the witness to tell the enquiry officer from his persanal knowledge what he saw or
what he heard or what he knows. . ‘

A yuitness is not expectéed ta answer the questfon‘ in (:hief-exarﬁinatiorg by/referring to his- . -
prior statements. The defence representative will have ta object to- such improper
procedure being adopted. ) ~ - . '

But the prior statement if any, will have’ to be shown fo the witness strictly for the
purpose of identification.” o ' . o

N




 re .
1

9
The presenting officer has right to present his witnesses in any order, but the defence
representative is to ensure against bringing the star witnesses at the-end. Because the

.. presenting. officer, may c_onveniehtly.s‘ome times- drop star witness and the defence
- representative should insist upon the production of star withess as the first witness.

C i

CROSS-EXAMINATION

The testimony that has come through the chief examination is tﬁe matter for cross-
examination. : : _ '

| - N There may be situatior'q where the witnesses who are given prior statements which were
Do adverse to the charge-sheeted employee ‘may come out with a testimony which is
favourable to the employee. In such circumstances it will be even harmful and

LU This goes by the name “silg

D - P i . -

nt eross-gxamination’..

i - . The broad fourfold purpose of crds‘s-exém‘inati‘on is:
\ I : £ B ) o
o 1. The chief purpose of the cross-examination is to destray the prosecution case in toto
_ - if possible and  also discredit the prosecution witnesses in the process. - :
- Z; Where it isnot passible fo destroy the.prosecution-case in toto, to reduce the gravity
of offence. or misconduct

A

3. To discover new evidence in favour of the employee.
-4. To uncever the existing evidence. :

in the prodess the defence can also summon the records not necessarily for marking but
- for inspection also. ‘

A cross-examiner will have to maintain his cool at all times and cannot commit the costly
mistake of losing his temper and balance and earn the displeasure of all concerned.

“pmr——————The two well-known methods of cross-examination are : _

1. Sitken and velvety method
2. Bullying and badgering method

There can be judicious mixture of growth by the defence representative.

The defence representative should not expect the management witness to admit all the
. suggestions put to him in cross-examination. - - S

“The defence should not.jump into the crux of the issue at the outset.

-

The defence t:epresentatiﬁe should decide where to start his cross-examination, the

and when all the possible routes are blacked, the final blow has to be given.
It will not be prudent to start the cross-examination at a point where the witness is fully
~turned to answer question. it can be. in the form of a few questions here and a few
“questions there before mopping up.

|
E dangerous to cross-examine the witness who has came out with a favourable testimony.

sequence through which the witness has to be taken through in an unexpecting manner |
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A defence representative- must also know to feel content where further cross-
examination of a witness would prove unprpductive._ ‘ T :

|

‘While staﬁing as wé.lig as ending an effective cross-examination, the defence

representative has_ to take full advantage of all contradictions by the same witness,

~ contradiction between one witness and another witness and contradiction betwgaenihe
present testimony in the prior statement. ' C el :

-

. EXPERT EVIDENCE

By eXpert.' evidence--it-ismear}t the testimony of or evidence given at the enquiry by
certaln persons like doctors, fire arm experts, hand writing expi_arts etc.

R

et o v el s bty an opifion. T i

Now a days hand writing expeﬁs are being produced to identify the hand writing of the
person involved. Since this Is a nebulous science another expert can be pitted against

] | '\'-j . the other expert. Co S -

! . Fooe e _
"\ DOCUMENTARY EVIDENCE_ o o
: C \)égafi’es, forgetful'ne‘ss'._ inabili{y for proper reproddctjon. inability to explain cogently—

which grecharacteristics of gral testimony are absent in documentary evidence.

A -document s'impiy by-its praduction does not become evidence. it has to be proved
- through the maker, The management has to letin evidence as to its contents and prove -

it. -

MeWpRgT et iel el Cue e go Jo! 8] S5 @

- Once documents are marked as exhibité, the defence is entitied to take ad\[éntage of the
" entire docurnents and cross-examine widely with reference to all aspects of the entire .
._giqcument;eygr_yjf t,h_g;-;c_;,meE-:gxgmingtipn_is,Iimited only fo some parficular aspects.

9
Pl N

RE-EXAMINATION AND RE-CROSS EXAMINATION

Re—examiﬁation is the process by which the prosecution tries to seek clarification etc. in

the areas where there is ambiguity in the testimony of management’s witness arising out
of cross-examination. ' ' ' |
* A 'goad cross-examiner should leave -no scope for re-examination..
C '_ = - ' Re-examination at-any rate cannat be resorted to. by way of retrieving lost ground or
(J- : gaining new ground. - . o It '

CP ' The attempts fo bring in new elem'e"nts or cover new ground which brosecutio_n failed to
- da in chief examination should be strongly resisted by the defence representative. .
s DEFENCE EVIDENCE .~ S . S -
» When the situation is reached after the completion of taking evidence of all the

O management's witnesses, the defence: should insist upon the prosecution to make a
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pitch upon such person who cannot stand the test of cross-examination.

o wsubmissions. el e ey

It
§ _ : ,
declaration thit he has no further witnesses and documents to be produced and only
thereafter the defence side of the case is to be presented, if any.

The defence :should exercise gréater caré in choosing the witnesses and should not

The defence should avoid as far possible examining the charge sheeted employee as a
defence witness. ‘ ' =

WRITTEN __SUBMISSIONS _OF PRESENTING __OFFICER _AND _DEFENCE
REPRESENTATIVE o ‘ . o

- Once the defence side of the case is also over, it is followed by a discussion between

the three parties to fix a time frame before which the parties concerned give their written

R
LR R R e P

A defence rep_re’sentaﬁ&e before preparin‘g‘ his submissions or before concluding it, must
read attentively .the presenting officer’s written brief and meet his points. e
. Foo oy
The defence submission should focus the advantageous areas of the proceedings to the
pointed attention-of the enquiry officer. - : o .

The defence submissions must c-o_ntai'n briefly the charge or even refer to a memo that
might have been the starting point. S o Lol

T'lee infirmities in the charge sheet should be discussed in the_b'rief. o
The violation of principles of Nafural Justice during the course of enquiry proceedings

must also be brought on recerd in the submission besides the other relevant matters
~arising out of the proceedings. L N ‘ s

The purpose of the written brief is to bring on record that_thé testimony of prosecution

L Hwitnesses had been totally false and motivated. © -

FINDINGS OF THE ENQUIRY OFFICER-

On receipt of the written submissions. from the presenting * officer and defence
representative; it is the duty of the enquiry officer to give his findings. Such findings
. must be backed by a reasoned report and submitied to the disciplinary authority who
appointed him to enquire the charges. : T

" The charge sheeted employee is tobe given an opportunity by the disciplinary authority

to comment on the report given by the enquiry officer before himself taking a view on-

that. If this is not provided then the enquiry will ‘only get vitiated.

: Thls is an 6ppoftunfty which's_hoUId be effectively utilized to paint out lack of application

of mind on the part of the enquiry officer to the recorded proceedings of tl:e enquiry,

- bias, perversity, import of pefso‘h‘al knowledge etc. if any.

It is open to disciplinary authority to differ from the enquiry officer over his findings and in
that event he must give his own findings with cogent reasons. o
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SECOND SHOW CAUSE NOTICE

.The stage now is to set_td:s_er\';g what

is called a second show cause nofice upon the
. X X . - .uﬁ%)—‘
charge sheeted employee. - i

The second show cause notice will specify the date on which. a personal hearing to be

given to the’ charge sheeted employee on the question why the proposed punishment
should not be imposed upon him, : : "

On receipt of the seco

nd show cause notice the defence representative must satisfy that
all connected racords ‘

cited above form part of the second show cause notice.

.. Once the personal hearing is aver the disci
<" mind judiciously in the matter and decide

upon the quantum of punishment. _

—

Once the punishment f5 iposed ie. the" disciplinary action is taken
- ‘proceedings comie to a close. R o . . :

-t

a

- _APPEAL

' ' les of Natural Justice, denial of
reasonable_opportunity; bias, perversity, prejudice, basic error on the part of the enquiry
cise of powers by the. disciplinary authority. ' ‘

~ “Afier having raised aj| the points which include thase had been agitated from the very
beginning before Appeliate Authority, it must also be emphasized that the punishment
' imposed on the charge sheeted employee is disproportionate tg the charges alleged in
~ the charge sheet.” - : - ' .

PR

I h'é';?'-"Appglﬂiéfe-~'Auth-b'r'ffyrcan‘" sither confirm: or rédﬂc_e or set aside the punishment
imposed by the disciplinary authority, -

When the appeal is disposed by the Appellate Authority, the final curtain comes down to.
‘the proceedings. _ e v

With the dispgsal of the appeal preferred by the affected workm
Authority constituted under Awards, the disciplinary - proceed;
' ned come to a close,

o , . Y "“""O i O_ MD‘A
.00 YOO O —-~Qr~ovo-pof'\9'€'_'-0’f‘”@“()o'o ‘/)@ \) v N /\" .
0 R *-\TT—; g e . \_’ | .‘ | o '-

en to-the Appeliate
ngs in so far as
The only :alternative before . the
’ ustfial Dispute Act 1947 ’
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‘reasons’.

, erlfﬁom sériouslinfirmity.
_'ng Hbrks-Ltd;, 1963 IT LLJ 367)

A casa stugdy of-enduirz officer's recort - judiciaj Anoraiaa1_
While dealing with the findin -y

. Kumar case,

theré was hQ A
i . of such'f1ndings would- be
Court. T . .

E Judicialiy.- He has to
, evidence and. discuss the evidence
and cannot ‘merely record his ipsi dixit that the charges
were DFQYEd-_v.AnLenquifyﬁEepQﬂtﬁ'1ﬂiﬁa"QUQSifj
'“Qfendu1ﬁy"}must'SHdWTthe”feaéonS"forthé'conclusion. But
~where the eVidenCB‘iS'&nﬂéXed to an order sheet and no

Correlation ig astablished between ' the ' twg showing
- application of mind, we are con

strained to obsarve that .

1% is  not - an - enquiry report at ailil. An  order of

S termination based “an . Such  proceedings disclosing
non-applieation of,mindijqu be

0y

. consequential

The.enquiry officer held that
'wactiVeTy:r93p0n51bIe'for,memitpiqqgthq‘fraudﬁgh,the}c
o ane R.S. ‘Nagi and all:the

7 =L _Perverse and there was no evidence
- . respect of -&ither the cha
- Funds, . The

unsustainabla.
(AN Kumar Vs.Presiding Officer7&fOtHeFf1986 1 LLJ 101)

Non anq1icqtiqn;of mfndf .

The application pf mind by
Findings supported by reas

: : is  essentiajl
‘ in., Rajindar Kumar Kindra of Raymond Wallen
Milis Ltd., was dismissed from service based on the findings of
the enquiry officer.

ompany - with"

| ‘charges’‘as contained in the charge sheet
against him we ' - ‘

re heiq proved.

The “dismissal was ché]1enged-on the ground that the findings of
the enquiry officer ware ' in
embezzlement aof

, employesq. After
_ d . to get justice in the High Court, the
taken befsre the 1 ' i

Allowing tﬁe;appeal'and satting aside the .orde
fdirecting;

rr of dismissal -and
reinstatement in

service with full back wages and
“benefits, the Supreme . Court in its Judgement
1obseryed?as,fo110wsm : L ‘ '
"It is equally well settled that where g quasi-judicial
Tribunal or. Arbitrator records findings based on png
legal’ evidence and the findings are efther his ipsi
dixit opr based an canjectures and surmi

_ ses, “tha anquiry
suffers from the. additional infirmity of non-
of ‘'mind and stands vitiated. The Industrial

application
Athe_Arbitratoq Oor a quasi-j

- Tribunai or

The Enquiry Officar .
ou! reasons inp support of his findingsg. Whersz -
enqu1ry'office( failed’ i

, ] gs of the enquiry officer in Anij
the observations_of |

- enquiry worth the ‘name and any
' Unsustainahble,

udicial =

Kindra was’

matter was' -
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and conjecturaes unrelated to avidence on the ground that
thoy disclose total non-application of mind. It went on
to -say - that the High Court was in clesr earror . in
declining 'to examine the contention that thes fipdings
wWere parverse - on the short, specicus and wholly
untenable ground that the matter depends on appraigal of
avidence” o :

\Rajinder Kumar Kindra Vs.Delhi Administration 1984 II LLJ 517)

Perverse findtﬂag

Where the findings of the enquiry officer is.not supported by any
legal avidence ‘or the findings.are such that. on the basis of
material on record, no reascnable parsén could have -arrived ‘at - -
then . it 1is called pearverse findings. If findings are not
supported by legal evidence and / or no reasonable person could. -
have arrived at on the basis of tha materials before him and / or
based on ulterior considerations othar than the proved miscoriducts
of the.workmen and / or basically wrong and not warranted by the
evidence on record, the findings are perverse in naturae.

oo B T i T .

i
C
i
2
a
| 4
j@
'Z*An*importaht“casé'1aw”ohf'he point ‘is as under: ™ U
Q A.L.Kalra was an employee of .the Project and Equipment Corporation
4 of India Ltd. He had taken advance.for purchase of a plot of land
@) . and acquiring a vehicle. He-was charge sheeted on the allegaticn
) that he did not utilise the advance for the purpose for which it
(3 Sy ~was given nor did ha refund it.. After enquiry, he was removed
' ] from service. The empldyee unsuccessfully challenged the order of - -
(’ N © removal bafore the High-Court of Dalhi. When the matter was taken
; - - Up before the Supreme. Court in appeal, the findings of the enquiry
Cy
i
d
}
@
J
d
i
Q
C
C
C
O
C
O
O
o
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. officer dama.undar"attack.qs below;

"8. What 1is referred to, as the report of.. the enquiry
~which 1s minutely scanned in the preceding paragraphs
. merely seems to be the recerd of the enquiry and
"recapitulations of the allegaticns and explanation.
Hhat 1s styled as findings of .the enquiry officer are
-separately filed. ~This 1s & bald document of two.
paragraphs in which the enquiry officer records that the
" .o - appellant has contravaned rule of House Building Advance % & -
“wr '~ Rules and has thareby committed m{sconduct punishabla '
under Rules. . In paragraph 2, it is sjated that the
appellant has committed breach of rule of the Conveyance
Advance Rules and has- thereby committed misconduct
-punishable under Rules. By what process this conclusion-
s reached or what svidsnce appealed to him 1e laft for
spaculation. The reasons 1in support of the conclusion
are conspicuous by their absence. The findings ars tha.
ipsi dixit of the enquiry officer."” -

-

Further the role of the disciplinary authority as well as

- appellate authority f{n this case also came undar attack by the
* Supreme Court, : ©o ‘ -

. 28, Tﬁe;siyuation is further compounded by the
fact that the disciplinary authority which is none other
than Committea of Management of the Corporation while -

‘accepting-the report of the enquiry officer which itsalt
was . defective did not assign any reas

the report of the anguiry officer, .

ons for accepting ™
2por _ y A¥ter reproducing
the findings of the enquiry officer, it is stated that
the committee of management agrees with the same. It is

egen. difficult to make out how the committee of
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management &agreed with tha obsarvations cf the enquiry
officar because at one stage while recapitulating - the
_evidence the enquiry officer unmistukably observed that
.the appellant was subjected to double punishment and at-
cther plapce, it was observed that granting extension of
time and acceptance of documents and balance adyvanca
would tantamount to -extending .the time which would make .
the Affair "look.wholly innoctous. This shows . utter
non-application of mind of the disciplinary authority
end the order is vitiated.” . : : .

Whilea dea1iqg with the appellate authority, the Supreme Court did
not spare him too. 1In their tordship’s words.

"1z, The salient feature which flies 1into the face
about the findings recorded by the enquiry officer and
the order mads by the disciplinary authority as wall as
the appe11ate”-autﬁerity;is.thqt none of ' them made a
reasoned -order or speaking order and the conclusions are
a mere ipsi dixit unsupported by any analysis of the
+...evidence of reasons in support of the cohclusions.” . . .
"29....... appellate authority after going through the
records of the case, has decided to uphold the decision
of the disciplinary authority and to confirm the penalty .
- of removal from  service . imposed upon the
appellant..... ,...............in order to ascertain
whether the rule ‘s complied with, the order of thea
appellate authority. must show “that 1t took into
consideration. the findings, thae gquantum of penalty and
other relevant considerations .,......No sattempt was :
made to urge that the' three authorities had ever
‘assigned reasons in support of thair conclusions.”

;f"30.......g;;.;,- ...... Tharefcre the order of removal
from service as wall as the appellate order are quashed
and set aside.” : - :

(A.L.Kalra Vs. Project & Equipment Corporation of India Ltd., 1384
II LLJ t86) SRR ' L .

\,’:‘In.arri.vi'ng at a finding,:the Tribunal. has totally ignored-certai N

~avidence on record. - Such a finding will be perverse. The finding
of the enquiry officer is pervarss if it is based on no evidence:

~and the anquiry officer, apart from evidence, is expacted to

aprreciate the background and’circumstances relating to a charge
befare arriving at. his conclusion. - .
(Bhagwati Prasad Dubey Vs. Food Corporation of India and "another
1987 II LLJ 533) - T : S - : ‘

Furnishing of ‘ena$1ry officer’'s report - essential part ‘of
- The' delinguent: .is entitled to be supplied with a copy .of the
- findings of the enquiry officer or the enquiry officer or the
enquiry report after conclusion of the proceadings. Otherwise it

is’ denial of reasonable opportunity: The Supreme Court on the
“subject stated.: ) B . .

© . "We make it clear that wherever thare has been an
enquiry .officer- and he has furnished a report to the
disciplinary authority at the conclusicn of the -~ enquiry
holding the -delinquent guilty of all oar any of the
charges with proposal for eny particular punishment or
not, the delinquent is antitlad to a copy of such report
and will also be entitled to 'make  a. representation




?!l' | : L e
o . againat it,m if he so daesires, end non furnishing of the
y : ' raport would amount to violation of rules of naturai
Justice and make the 'final order liable “"to challenge
hereafter.™ A

S E Y

v'e

. (Union of India & Ors. vs. Mohd. Ramzan Khan 1981 1 LLJ 29)
" The regson why tha right to receive.the report of the enquiry
officer 1is considered an essential part of the - reasvonable
opportunity at the first stage and also a principle of natural
Justice is that the findings recorded by tha senquiry officer form
an important material before-the disciplinary . authority .which
along with the evidence is taken into consideration by it to coms
to its conclusions: It is difficult to say. in advance, to. what
extent the said findings . including the punishment, 1if any,
recommsnded 1in the report would influence the disciplinary
.authority while drawing its conclusions. The findings furthear
might have been recorded without considering the relevant evidencs
on record, or by misconstruing it or.unsupported by i1t. If such a
finding ‘s to be ‘cnhe of the documents to be considered by . the
- discipiinary &utho?jtyj‘ﬁﬁe”ﬁFinCipias of natural justica .require
R Lh&t the ‘empJoyee should have. a fair opportunity to meet, explain o
‘ and ‘controwgrtqjtybefpre;he}js,condgmned.:.It is the negatjon ‘of " ...
L the Ttenets! of justice and- a'denial of fair: opportunity to ‘the
“employeé ta consider the findings recorded by a third party _Jike

the enquiry officer without .giving the employee an opportunity” to
", reply to it. Although, it is true that the disciplinary authority
‘. is supposed to arrive at its own findings on the basis of the
-, .evidence recorded- in the enguiry, it is also equally trus that the
v o disciplinary - authority takes 1into: consideration the Ffindings -
’ " recorded by the enquiry officer along ' with the "evidence on
record, In tha c¢ircumstances, the findings of the anquiry officer
do constitute an "important  material before the- disgiplinary
authority which ig likely to .influehce its conclusions, It . the
- enquiry afficer were only to. record the avidence and forward the
same to the disciplinary authority, that would rot constitute any
additional -material before the disciplinary authority of which the
dalinquent employee has no khowledge. However, when the enguiry
officer’ goes further and. recards his findings, as stated above,
, which may or may not be based on the.evidence on record or ara
“\ contrary to the same ar in ‘ignorance of it, such findings are an.
 .additional material. unknown-to the employee but are taken - into
. -consideration.by the disciplinary authority while arriving at, its "y .
... conelusions, . Both the'dictates of the-reasonabie opportunity as -
‘Well as the principles of natural justice, therefore, require that-
before the ‘disciplinary authority comes to its own conclusions,
the delinquent empioyee should have an opportunity to reply to the
enquiry officer’'s findings. ‘The disciplinary authority 1is° then
- required - to consider the evidence, the report of the enquiry:
officer and the representation of the employee against {t.-"

(Electronic Gorporation of-India Ltd. Vs. Karunakafr (5.C.) (1994)
84 FJR 236, 237) _ '
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 Reguiremsnt of fair and proper enguiry

- .The Suprems Court observed on the above subject as follows:

“Take the present case wheré,_after ‘the

. f 1 enquiry
#&s held, . the manager who held the " enquiry has not .
recorded sany findings and so, we ‘do not know what -
reasons weighed in his mind and how he appreciated the
evidence lad before him. The learned Solicitor Generaj |

‘le - contends that there was hardly~any need to record any
findings or to make a formal repart in the praesent

O qase;. because’ the manager who held .the enaquiry was

o .

R
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h1mse1f competent Lo d1smrse fhe emp]oyeeb. W8 ara ni
1mpreesed by this argument. The whole object of ho1d1
an enqu1ry is ta enable. the enquiry officer to dec1d
upon - the merits. of the dispute before him, and ‘so,
. wou]d be idia to. contend that once evidence is recorded
: all thet the employer :is expected to do is to pass a
order ‘of dismissatl. wh1ch impliedly indicates ' that th
employar accepted the v1ew that the charges frams.
against the emp]oyee had been proved One of the test
which the industrial ‘tribunal is entitled to apply . 1
dealing with industrial disputes of this character i
whether the conclusion of the enquiry officer wa
perverse or whather there was any basic error in th
-~ approach adopted By him. = Now such an enqguiry would b
' ‘1mposs1b1e in.the present -case because we do not kno
Ui . hOW the. enquiry.officer approached ‘the question and wha
conclusions  he reached before ha decided to dismis
Jadav. In our opiaic¢n, therafore, the failure of th
‘meneger pe,re ord. any . 1 ndir .
.constitUtes ™" ,nf1rm1ty inthe enquiry - itsals
_.The 1learned SoT1c1tor General suggested that wa migh
o - 'consider the ev1dence oursalvaes and decide whethar th
Tt d1sm1eea1. of - Jadev is Just1f1ed ar not. We are na
S prepared  to - edept such 'a: coursa, If industrisa
S L. adjudication - attaches: 1mportance to domestic enquirie
\ ©7 and the conc1ps1ons ..reached . at the end of suc
. T enguiries, that necessar11f poetu]ates that the enquir
would ba FeT]owed by a. ,statement’ containing th
. conclusions of” the enqu1ry off1cer' It-may not be thas
N . the enquiry efftcer need not write a vary long ¢
.. . elaborate report but .since his findings dre 1ikely t
. lead to the dismissal of the employees, 1t is his dut
T to ‘record pIeer1y and prec1sely h1s conclusions and {
“indicate briefly. his ' Fessons for reacning ths sai
',conc1us1ene .Unless: such a course is adopted, it. woul
be "difficult . for ,fhe 1nduetr1a1 tribunal. to decic-
“whether the approach adopted by the enquiry officer we
tasically erroneous: .ar. whether ' his conclusions wei
pervarse. - Indeed{ 1f t‘e'argument urged before us ¢
- the learned 'Solicitor-d gral-ies—accepted, it is "1ike:
to impair ‘substan 1Ty "the value of. such domest:
enquiries. As we have a1ready obsarved, we must 1nsi:
on & proper enquiry be1ng held, and that means thi
- nothing should happen in the enqu1ry either when it
held or after 1t is conc]uded and beforeée the order-
dismissal 1is peseed wh1ch ‘Wwould expose the enquiry
the criticism that it was undertaken as an emp
formality. Therefere,, we are satisfied that . t
industrial tribunal was right in hot attaching a
importance to the enqu1ry ‘held by the manager in dee1u
= with the merits of the: dTSDUtB itself on the eviden
adduced before 1t. ‘;J&,; o P

L(Khardah and Co Vs. Its WQrkmen 1963 II LLY 458)

”‘HANdEXURE to DBOD.NO.GC.BC. 126/c 408A (89-8Q) dated July 3
-~ Asadha 12, 19t2 (saka) addressed to the. Ch1ef Executives oﬁ
Sector Benks- . E

Guidelines for referr1ng freud / embezzlement cases to !
~Bureau of InVestigat1on ,_Loca] Palice. : N .

adir gs after helding the enquin. ..
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'_INSTITUTION OF .SIMULTANEOUS DEFARTMENTAL ACTION WHEN. A CASE

IN THE COURT AGAINST THE DELINQUENT EMPLOYEES:

EXTRACTS

“28.1. Prdgsecution should be the ganeral rule 1in
all cases which are'found.fit tg be sent to court after
investigation and 1in which the offences are of bribeary,
corruption or other c¢riminal misconduct involving loss

of. substantial public funds. In other cases, 1involving.

-less serious .offences or involving malpractices of a

departmental natufre, departmental action-only should -be -

-, taken  and the question.of prosecution should generally
not arise. . : -

28.2 There is no-legal bar to the initiation of
departmental disciplinary action under the rules

~ ‘applicable to the delinquent public servant where

criminal prosscution is already 1in progress and

generally ‘there should be ro apprehension of the outcome
--0f the one affecting the other, bacausa the 1ngr§dients
of delinguency '/ misconduct in crimiral prosecution and

FILED

....departmental . proceedings, &s.well:as the - standards -of » oo oo

wovproof . required’- in-both'cases are: hot " idertical. B In T

-

criminal cases, the proof required for conviction has to._

be beyond reasonable doubts, whereas - in departmental
proceedings, pqoqf based on preponderance of probability
is sufficient’for; holding thé charges as proved. What
might, howevar, affect the outcome of the subsequent

. proceeding may be the contradictions which the witnessas

may ‘make in their deposition in the - said proceedings.
It is, therefore, necessary that all relevant matters be
considered .in each individual case and a conscious view

" taken whether disciplinary proceedings may not be

started alongside criminal prosecution.. In a case ‘herae.

simultanecus  departmental . proceadings .should be
instituted so that a speedy decision is obtained. on the
misconduct of public servant and a final dacision can ba
taken about his further continuance in employment..

the charges were serious and the evidence strong enough,

e 28.3  The Supreme Court in a case observed. .that it ...
i{,lycannot;:be1usaid;[thatT“Pfineipies of " natursl” "justice -

require - that an employer must wait for the decision .at
least of the criminal trial court before taking action

against an employee. “"They however, added that if the -

case is of a grave nature or involves quastions of fact
or law, which are not simplia, it would be advisable for
the employer to await the decision of the trial court,
so. that the defence of the emplioyee in the criminal case
‘may not be prejudiced.™ - :

A 28.4  should the decision of the court lead to
acquittal of the accused, it may be necessary to review
the  decision” taken earliar as .a

wqepartmenta1 proceedings. A consideration to be. taken
-into account in such review would be whether the legal
,procged1ngs and the departmental proceedings covered
brecisely the same grounds. If they did not and the
legal "-proceedings -ralated only to one or two charges
1.2.° not the entire fiald of departmental proceedings.
1t may not be found necessary to alter the decisions
already tgkenm Moreover, while the court may haves held
that the facts of the case did not amdunt to an offence

under the law, it may well be that -
autharicy i at - the competant

rasutlt of tHe

the departmen;g{rpgpqeedings might hold '




e el

S AU

s e e ke ot AT e a2

T

that the public servant was guility of a departmenial
pisdemeancur and he had not behaved in the mannaer in
ﬁgh1ch & person of his position was expected to bshave."

Bipattite provisions specifically mention that when an employeoe iz
convicted of an offence involving moral turpitude: ha may be
dismissed with effect from the date of his conviction. This 18 in
tune with the prohibitory stipulations of Section 10¢1¢b)} (i) of
the Banking Regulaticn Act 1949. The said Section lays down that
to banking company shall employ or continue the employment of any
person convicted of an offence . involving moral turpitude.

App!fcab{lfty of Indian Evidence Act 1872

Suprema Court cbsarved that

“It 1is true that in numerous cases it has been

heid that the domestic: tribunalis, 1like an anquiry
ovofficer, . are-. not bound:b&y tha. - téchnical. ‘rules-  ebbut '
" evidence contained in 'the Indian Evidence Act but is hag "’

nowhere been laid down that even substantive rulcs which
‘would form part of principles of natural justice atlso
can be ignored by the domestic tribunais.. The principie
that a - fact sought to be provad must be suppertaed by
'statements mads in the presence of the person &gainst
whom the enquiry is held and that statements behind the
‘back of the person charged are not to be ‘treated - as
substantive. evidence, 18 one of the: basic principies
which can not be ignored .on the mere_ground that the
domestic tribunals are not dound by the technical. rules
of procedure contained in the Evidence Act.” : :

(Central Bank of India Vs. P.C.Jain AIR 1969 S.C 983; 1363 2 SCJ
583; 1969 Lab-I.C. 1380;1369 LLJ 377) S :

(The above judgement was relied on:

Khardah & Co Ltd. Vs. Their Workmen AIR 1964 §.C 719 M/s Kesoram
- Cotton Mills Ltd. Vs. Gangadhar AIR 1964 §.C 708) SR . ‘

e s e s e - ety s

~"In a domestic enquiry, the strict and’ sophisticated
rules of svidence under the Indian Evidence Act may not
apply. A1l meterials which are logically probative for

a prudent mind are permissible. There is no allergy to
hearsay evidence provided it has reasonabls nexus . and
credibility. It is true that departmental authorities
and ““administrative Tribunals must be  careful  in
-evaluating such material . should not glibly swallow. what

- is strictly speaking not relevant- under the Indian

‘ Evidence Act.” : : : '

(State of Haryana Vs. Rattan Singh AIR 1977 S.G 1512; 1377 Lab I.C

- B45)

Generally what is not permissible as evidence in a Court of Law is

not permissibie in domestic tribunal / enquiry.

The defence has to ensura throughaut the procesdings that the

evidence 1led before the enquiry officer .is admissible. An

‘evidenge 1is admissible if it is relevant and Tegal. All

irrelevant evidence is to be objected to by the defence as it
cannot be taken cognizance of Relevancy of the evidence whether

documentary or oral (wWitness) . is {mportant to dacide  the

admissibitity of evidence. An evidence is legal when it is
admissible. and genuins. '
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"The legel " evidence mé} be- direct or indirect’_or
.circumstantial. So 'long the evidence has a probativae
value and nexus, it wou1d be B re]evant evidenca”

_(State Bank of Ind1a Vs. J. D Ja1n,-197? 11 Lab.I.C.1041}

Past record of the emnlovee to be conﬁiﬂﬁrﬁﬂ

1t may be recalled that the Bipartlte settliamant provides for

- pravious ‘good record and length of service as mitigating and
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extenuating factors while awarding punishments by disciplinary
author1ty.__The following casa law is rglevant.

- where the. Stand1ng Order framed in respect of an

industry specifically providing - that in awarding .

punishment for misccenduct of a workman the managemant.
~..shall .. take into_ account ‘the. gravity .af.«the - -misconduct, -

extanuating or aggravattng ‘circumstances that may

. exist, having ragard‘to‘the mandatory nature .of the
Standing ° Order, thers 1is no option Jdeft to the
managemant to neg]ect these ~ relevant factors. when
these factors have not bsen taken into consideration by
the management while passing an order of d15missa1 of a
workman. such order cannot Le sustained _ -

(The management of Mahalakshmi Texti]e H111s, Pagumalai, Madurai

" ¥s. The nresiding officear, Labour Court, Madurai and othars, AIR

1964 Hadras 51y ° . T

One Hr D' Souza was d 'scharged from the services of the

‘Boreosil Glass Works Ltd. and the case came up for consideration in

the High Court of Bombay on the question of taking inte account

1'fthe previous record of the amp1oyee whi]e 1mposing penalty

e Re1y1ng on the Mahalakshmi Text11e Mills judgement the H1gh Court
Aof Bombay observed' e

N ,' a4,

.The comp11ance with requirements of such stand1ng other
aught not to be done merely as a matter of routine ar of form but
careful application of the mind te each of the relevant factors is

required.... Such . .application of mind must be revealed 1in -tha

order imposing the punishment. Even the mode1 standing orders ere
statutorily binding on the management and on the workmen. The

-Industrial  Tribunal therefore, had. to give careful consideration'

orn’ the T1nd1ngs on which the order of discharge or dismissal or
any - other. punishment is meted out and there should be sufficient

materLal to show that the punishing authority had applied his mind"-

to "the various allegations and what kind of punishment could-
ultimately be meted out to him. It was held that the employer had
to show that as prescribed under the standing orders considered

the previous record if any of the workman, the gravity of the

misconduct and the extenuat1ng or aggravating circumstances bafore

d1scharg1ng or- d1sm1551ng the workman. Such application aof" m1nd
must be revealed in the order itself.

. (Borosil Glass Work Ltd. Vs. M.G. Ch1ta1e & Richard- M D. Souza 1974'
- IT LLJ page 185) . '

U the DFQV1OUS record, i f any of theworkman and any other“*-*“ﬁﬁ*”““~-“””“'““
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Cage law

Second/denovo_enquiry: & punishing authority

Under law thers canhctfbe‘edquiry after enquiry on the same set of

~charges. The ratio of decided cases is clear that & second

enquiry into the same set of charges ie impermissible after the
submission of enquiry ‘report. ' .

Case taw S LR B

\

A departmentélf‘ehqﬂfﬁf,ﬁaﬁthTd'against an emp1dyae on  certain

c¢harges. . The question that came up before the Karnataka High
Court was whether the same charge can be reopened 1in =a fresh
enquiry. The High Court held that “in the absence of conferment
of specific power  for recpening the enquiry and on special
grounds, a qacond'enquirx'fanﬁithout the authority of law.® .

(Kamat H'V Karratka Stéte Road Transport Corpn. 1986 IT LLJ 18)

So in _ the absence of a proﬁision-specif1ca]1y avallable 1in the

i 'standing: orders of. tha.éstablishmant.the employer cannot order. for .
*second 'enquiry or “deriovo ‘anquiry on the same set of charges.

- Enquiry was-whdid!‘{hto_thewcharga sheet issued to a Dena Bank
- employess and the anquiry officer on completicn of the- enquiry

proceedings 'submittpd . hig ‘'feport, The Bank did not take any

‘action on the erquiry report ‘but {ssued ancther chargesheet
..supearseding- tha.equier;pneuoh-tha_eame set of facts. Following

an enquiry oh the se¢6hd'chérgeshedt,Apunishment of reduction in
pay  to the next Tower stage for & period of 2 years was - imposed.

“When ' this action of the Bank was challenged, - the Gujarat .High

Court held that the point was whether the relevant service rules
permitted the issue of second chargesheet and whether in their
absence an employee would be subjected to e second investigation.
Since no spacific provision was available in the relevant rules to
conduct a second enguiry on the same set of charges, the second
charge sheet, .the enquiry based therecn, the report arrivad
thereafter and the punishment inflicted were all bad in law..

. (J.K.Raval Vs. Dena Bank, Palanpur and others, 1994 II CLR 922) . _
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' VIGILANCE MANAGEMENT IN PUBLIC SECTOR BANKS
-+ VIS-A-VIS THE ROLE AND FUNCTIONS OF THE CVC

1., INTRODUCTION:. = -

‘This chapter deals with the éppliéat_ion of the prfnciples of vigilance to- -
. public sector Banks.

_ ; Its objective is to apply and supplement rather .than .
‘substitute the material contained in the earlier chapters. To that extent, it is not
and shauld not be construed as a self-sufficient cods.

w1011 Historieal 830quou"d' e I -

LI PO R K
L

‘The Central Vigilanceé Commission (hereinafier referred to. as .the’

Commission) was set up by the Govemment of India by its. resolution dated
- 11.2.1964 in pursuance of the recommendation made by the Committee on
.Prevention of Corruption.* The Commission acts as the apex body for exercising

general superintendence and control over vigilance matters in administration and

. probity in public fife. - The Co'm_mfssion has been accorded statutory status-with
© .. effect from 25.8.1998 through “The Central Vigilance Commission Ordinance, -
. 1998". While the Commission -continues to perform the functions-assigned to it-
" by-the Government's Resolution,(insofar as these are-not inconsistent with. the
.- :provisions of the Ordinance) it has also been given some additional powers with
- aview to strengthening its functioning.. : ' :

2. MAJOR GHANGES BROUGHT IN ORDINANCE:

———— e e e T N VAN AN D,

¢~ Some of the major. hanges brought out through the: Ordinance are given below:= *, _ -

(). The Commission has..be'en-'m;_de a multi-member Co_mmi"s,sion..,

~ headed by the Ceritral Vigilance Commissioner (CVC);

(i) The Central Vigilance Commissioner and other Vigilance
' - Commissioners (VCs) shall be appointed by the President -by

. warrant under his hand and seal;

: B (_iii) _".'-"Thg;z 'Corhtmissionlﬁasfb.ee'h ernpbwer_ed-to‘:- -

-

(a) exercisé superintendence over the functioning of-the Delhi - °

Special . Police - Establishment (DSPE) insofar it relates to
investigation of offences alleged to have been committed under the _

+ Prevention of Corruption Act, 1988 ;
*hopul'a'ﬂy knawn as the Santhanam Committee
Srat T e :-“-‘5.‘3?;;.&“; : e ; X
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' (b) Teview ‘tﬁé-prc‘)gres"s, of investigations:.conducted by the DSPE *

. into offences alleged to have been committed underthe PC Act;

(v) The Commission has been given all the powers of a civil court

trying ‘a suit under the Code of Civil Procedure, 1908, while -
inquiring, or causing an inquiry or investigation to be made, into
any complaint against a public servant,-and in particular in respect
of the following matters:- S '

.(é}.sphmmoriing':-_aﬁd: _ehfbfcing the étte'n;iah_ce of ény"'berson' fr'drﬁ
" any part of India and éxamining him on oath; . -

o (b) T qumngthe‘dlscoveryand prddﬁéiibh of any document; -~ *. ;-

(c) receiving evidence on affidavits;

(d) réquisitioning ahy public record or copy thereof from any-cqurt

~ or office; - - . : R

(e) issui-ng."comriﬂissioﬁs; for the examination of witnesses “or
documents;, o S .

L an.yf.ofhe]" matter which may be prescried.

v The Commission.is deemed to be a civil court for the purpose of .

. .-section 195 and Chapter XXV! of the Code of Criminal Procedure
and- every proceeding before ttie Commission shall-be deemed to

&

- be a judicial proceeding within the’ meaning of ‘sections 193 and )
~ 228'and for the purposes of section 196 of the Indian Penal Code.

(vi) No suit, prosecution or other legal prdceedi‘hg'é.h"al:l'j fie-against the

Commission, the CVC, any VC, Secretary or against any staff of

the Commission in respect of anything which is in good faith done -

.or intended fo be done under the ordinance;

(i) The CVC will head the-commitiées to make recominendations for

: " the appointments to the posts of the. Directar, CBI, and the Director
. of Enforcement. ' . .- L

-

-3,  JURISDICTION:

- .

" The Comission’s ju'risdiction'ié co-terminus with the executive powers Of

the Union. It can undertake-any inquiry intd-any transaction in which a public

“servant is’ suspected or alleged to have acted for an improper or corrupt -
_ purpaose; ar cause-such an inquiry ar investigation to be made'into any complaint . .
_of comruption, gross negligence, misconduct, recklessness, lack of integrity or -

other kinds of mal-practices or misdemeanars on the part of a public servant.

TR e o= I
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" The Commission tenders a;ﬂpfopriaie' advice to the concernéd disciplinary
authorities in all such matters. ~ ~ -~ - '

ar o

" For practical cansiderations, the Commission has restricted its jurisdiction

fo the officers of the rankof scale-lll.and above in- the public. sector banks; -
‘However, in composite cases involving officials who- fall in the Commission’s
jurisdiction along with others who do not, the case-as a whole has to be referred -
‘o the Commission for its advice. Such compasite referenees enable the

Commission to take an. overall view of the-individual accountabilities in.the

~_ transaction.

oo \Where. a reference .‘h‘as-‘,_beien ma}de.,,tq__the Commission in respect of

7 a | WHATISAVIGILANCEANGLE? .

.. The Chief Vigilance Officers in_the concerhed organisations-have-been” . = 7
_ - . authorised to decide upon the existence of a'vigilance‘angle in a particular case,
. " at the time of registration of the complaint. Once a complaint has been registered

as a vigilance case, it will have tfo be - treated “as such fill its :conclusion,

‘irrespective of the outcomé of the investigation. Although formulation- of @ =~

precise definition is not possibie, generally such an angle could be perceptible in .

- cases characterised by: .

SRR () I ‘commission of criminal offences like demand and acceptance of

" illegal~ gratification, - possession - of - disproportionate’ "asssts; T

"k.’forgery,"'(':heating.- abuse of official- ‘position With a view fo
" obtaining pecuniary advantage for self or for any other.persan;
or e | : ; LS

B (1) I _irregularities reflecting adversely on the integrity of t,he. p'ub.lic'

- servant; or

© (i) .- " lapses involving any of. the following ; -
(a) gross or wilful negligence; . - -
~ "(b) recklessness; ) T : -
- {c) failure to report to competent authorities, exercise of
- discretion without or in excess of powers/jurisdiction; and
- {d) cause of undue‘oss -or a concomitant gain to an individual
- or a set of individuals/a party or-parties; and '
* (e) flagrant violatiori of systems and procedures. - .

** officers not within the jurisdiction of the Commission and-award staff, by virtue of ™~ " |
- jt being a composite case, it will be not necessary to approach the Commission.
- for second stage advice in respect of such officials provided the. Commission’s
~ advice has been accepled by the Banks. © "~ o .

e
-

" Page 4of 2"
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5. VIGILANCE CASES iN BANKS

As in all organnsat:ons vrgliance actxvuty in f nancial lﬂStItUtIOﬂS is an
mtegral part of the managerial function. The raison.d'étre. of such activity is not

. fo reduce but to enhance the level of managerial effi iciency and effectiveness in
" the organtsatlon in banking institutions risk-taking forms an mtegral part of
business. Therefore every loss caused to the organisation, either in pecuniary

or non- pecunlary terms, need not necessarlly become the subject.matter of a

view. At the same. time, it would be. unfair .to igriore motivated or reckless

_‘:A":'.'f_f.,i.‘-'f“'deClSlOl'lS which -Have caused 'damage to’ the' intefests: of the organisafjon.
- Therefore, a distinction has to be drawri between a business loss which has
_arisen as a_ consequence of a- bona-fide commercial decision, and an. :

extraordlnary loss which has occurred due to any malafide, motivated or .
reckless performance of duties. While the former has ta be accepted as a.normal
part of business and lgnored from-thé vigilance point of view, the latter has to be

‘ .\newed adversely and dealt W|th under the extant dlsmplmary procedures

Whether a person of common prudence workmg within the ambit cf the

the prevalhng cwcumstances in the commercial interests' of the organisation is

" one "possible ‘criterion for determining the bonafides of the case. A posmve

respanse to this questlon may indicate the existence of banafides. A negative

'_,Vigllance inquiry. It would be quite .unfair to use the Benefif of hind-sight t6 -
L questlon the technlcal merits of managerial decisions from the vigilance point of

-, prescribed rules, regulations and instructions, would have taken the decision in -

reply, on. the other hand, might indicate their absence It foltows that vigilance. .

- investigation on & _complaint would not-be called for 'on the basis of a mere -

difference of oplnlonl perception or an error of judgement simpliciter or lack of -

.. efficiency or fallure to attain exemplary devotion in the performance of duties,*
.+Such failures may be a matfer of serious concern to the organlsatton but nct
.'from the \ngllance paint of view. They have to be dealt with separately..

The crtterla indicated above for determination of a VIgllance angle in a
case would aiso.obviously, exclude all cases of misdemeanours in personal life.
Administrative misconduct, such as, unpunctuality, drunken behaviodr at, work

chever once a \ngllance angle is evrdent it becomes necessary to

. determine through an impartial :nvest;gatton as to what went wrong arld who is

accountable for the same.

"*Union of India v. J. Ahmed AIR 16795C 1022. . . ‘.

T LR R T g, __m;im-_%',-sh-_?'li-.?" Y G R T T
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ete. would: agam be left to the dssmpllnary authorlty to deal W|th ina appropnate '
manner. ol A el :
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6. INVESTIGATION BY C:et:- ,

8.1 The ‘Special Police’ Establlshment Central Bureadu of- Invest;gatton was

..constatuted by the Government of India, ‘under the DSPE Act; 1946, It inquiries
‘and investigates'intd ‘offences pertalntng fo corruption and other malpracticés

:"mvoivmg public servants. The -SRE takes up cases for investigation on the,
.- basis of the information-collected by them from-their own sources or received
* - from members of the public. It also investigates cases referred to them- by, the

-~ Commission and-the .administrative - authorities. If the information discloses,
‘prima - facre comrission of a cognlzable offence, a regular case (RC) is

régistered uls 154 - Cr.P.C. . But if the information, prima_-facie- discloses

regular case is registered for further investigation. As soon as a PE or a RC is

*registered, a "copy thereof is sent to the Head of Department and/or the

" administrative Ministry. A copy of PE/RC is also sent to the Commission if the

pUb|IC servant - coricerned comes within the adwsory jurlsdlctlon of  the

~ “Commission. The SPE: generally does nat take up inquiries or register a case
. “where minor procedural flaws are lnvoIved They are also expected-to take note .
of anindividual officér's posmve achievements while recommending RDA so that '

A smgle procedural error does not cancel out a life tlrne S good work

- Con5|denng the complexmes |nvolved in commercial decisions.of bankers
) especually in matters related to credit, the CBI may find it worthwhile to obtain the

. organisational infrastructure of the CBIL. Appointments on the Boards would be

e
hed

: ADVISORY BOARDS o

benefit. of expert advice from various disciplines before registration of PE/RC.
The existing Adwsory Board on. Bank Frauds(ABBF) would conflnue to assist

- CBI for this’ PUrpOSe, . it would henceforth be- redesrgned as Central Advisory
Board on Bank Frauds(CABBF) “In addition, regional :advisory. boards’.

comprising retired judges(of the level.of presiding officers of district and session
" courts), retired police officials(of the level of DIG) and retired bank officials(of the
{evel of GM.or higher} would also be constituted. The CABBF as well as the new
Regzonal Advisory Boards .on Bank Frauds(RABBF) would form part of the

:made from a panel of names approved by the CVC .

: It would not be necessary for the CBI to refer cases of frauds in rion-
borrowal- accounts: to such boards. Even in respect of borrowal accourts it
~ would not be necessary for them to take advice therefrom if the CVO of the bank
has himself referred the matter to the CBl. Reference to the boards will thus lie

. -only in respect of complaints in borrowal accaunts which the CBI has suo motu

found worthwh:le to tenta‘uvely pursue.

The cases mvolvmg officers of the rank: of GM or equwalent or higher
would continue to.be referfed o the CABBF. The &ases of other officials of -
Iower rank would be req!.ured to be referred. the RABBF. - The Board concerned._-

Pdge. 6 of 30

i .~ commission: of: irregularities, Wwhich! Pcali for further enquiry; a preliminary enquiry = = |-
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‘ would give its. consrdered opiniof within one month from the date of reference
- failing which the CBI would be’ competent to decide the matter without-advice. It

is also clarified that the ad\nce of any of the aforesaid boards will not be binding

- on them

Investigatlonal and secretanal serv;ces requ:red by the Boards wouid be

: . prowded by the RBI..

" 6.3 "While the CBI have the powers to take up any. fraud case for tnvestigatlon

.. irrespéctive of the amount of loss' involved, in order to ~maximize -the

.+ effectiveness of- lnvestagatrons the fo!!owmg gurdelmes may be- followed in .
. future- .

Bangalore would handle information/complaints if the amount of the alleged bank

- fraud exceeds Rs.5 crores. If the -amount of the aIleged fraud rariges between

. *Rs.25%lacs and Rs.5 crores, the information would be handledllnvestlgated by
+ " the branch of the CBlI havmg territorial jurisdiction over the'area. If the amount. -

involved in the bank fraud appears to be less than Rs. 25 lacs the complaint may

be-entrusted to the local police.’ However, having regard to the legal difficulties in

.'the CBI taking over a case after it has been registered with the local police,’ the
- bank should also carefully examine the matter with regard to the inter:
- . statefinternational ramifications of the case. Regardless of the quantum involved
" *in the fraud, the cBI may register any.case suo motu Jf.ithas reason to bel[eve
- . that it has lnter-state orlntematlonal ramlﬁcatlons L

_ The BS&FC would bé the focal po:nt to co—ordmate ‘the- handlrng of all .
- - “bank cases. The Banks would initially refer the matter to the respective zonal
- office of the BS&FC.(Jurisdiction of such offices to be indicated by the CBI). The . .
.. BS&FC:would either assume- junsdlctlon or. pass on the matter to the concerned R
o wmg of the CB! under intimation to the Bank. .

6.4 Full cooperatlon and facnllt[es should be extended by the pubhc sector '
banks to the CBI during the course of investigation. This-would include making
available to them the requisite documients with the least possible delay, difecting

such employees as are to be examined to appear before the investigating officer

“and making suitablé.accommodation ‘in the bank's guest holses, available to

. touring officers (subject to availability), in accordance with their entlt[ement and.
_ .on payment of the prescnbed charges

: When the Banks make reference to the CBI for mvestlgatron they shouldt
" .alse make available duly certified photocoples -of all relevant documents along

g .- with- the complaint so that there is no delay in.initiating action on the part of the
.. GBI The originals may be handed over to them only at the time of the actual

registration of the case. Similarly, when CBI! seizes documents, -authenticated

.. copies of all the documents, should within four days of the seizure, be made
*- .available to the CVO of the Bank. Further, whenever the CBl| or other -
A ._mvestrgatjng agencues reqmre asmstance in tracmg and freezlng assets created

The Banklng Secunttes '8 Fraud Cell (BS&FC) at Delhl Bombay and

Pagé 7 0_1c 30?" '
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. frorn the proceeds of an offence, the Banks wouid extend to them such '
-assrstance as may be requested for and is possible. ~The banks may also avail -
“the. servrces of Chartered Accountantleomputer professronals for the purpase.

7. lN}IESTtGATION Rgpo'Rrs RECEIVED FROM THE CBI:

7 7.1 On completion of their- investigation, the CBI forwards a copy of the SP's

" report to'the concerned CVOs for further action. A copy of the SP's report is ,

. ' also endorsed 40 the Commrssron in cases in whlch the Commlsston s adwce :s .
L -necessary L : - .

SR (V-3 The CB[ generally recommends prosecutlon in" cases of bnbery, C
B corruptnon or other cnmlna[ mlseonddct it also. considers, making simitar. i
. .recommendations in cases- mvolvmg a substantial loss to the Government or a

.. public body. The Commission’s advice for prosecution however is reqmred only

if the sanction for prosecution is necessary under any law promulgated in the

“ name of the President. It such cases, CVOs should furnish the department's

- .comments within a month of the .receipt of the CBI .report by the competent
- authonty In other cases; as directed by the Supreme Court, the matter shouid -
- " . be processed expeditiously to ensure that the required sanction is issued within
‘a'period of three months( the instructions issued by the Department of Personnel

' & Training vide O.M. dated 14.01.1998 also refer). However, in case of

difference. of opinion between the CBI and the administrative authority, the

. . matter may be referred to the Commissmn for its advice lrrespectlve of the Ieve[
- of the official lnvolved

7. 3 Prosecutron proposals should be able to meet the technlcal requ1rements

. laid down'by the Courts. Apart from: adequate evidence to-establish that offence
. -has been committed under the relevant provision of the law, there should be
-+ «’'some facts-on record: from’ which it should- be' pOSSlble to infér or presume a .

criminal or guilty intention behind the omission or commission. In the absence of

* mens rea violation of rules or codal formalities could’ at worst be considered as
‘transgressmns of systems and procedures of the organisation and the same.
-+ would; as. such, .be more,suitable as the subject matter of RDA rather than
" criminal. prosecut[on In Maj SK Kale .v/s State of Maharashtra, 1977 Cri. L.J
. 604 and Shri SP-Bhatnagar v/s.State of Maharashtra 1979°Cri. L.J. 566 the"
C Supreme Court ruled that wregulant:es per- se may ot amount to indication of

crlmlnat mtent even if thlrd parttes had benefi ted

‘ 7. 4 _ Incases, where the CBI recommends RDA for majorlmlnor penalty. actlon
. or 'such action as deemed fit' against the officials and the Commissian is to be
- consulted, the CVO should -ensure that the comments of the department on the
. CBI report are furnished to the- Commission within one month, of the receipt of
-the CBI's investigation report. Further action in such casés may be takén as per = -
the Commission’s' advice. in other cases, the’ CVO .should take expeditious

action to ensure that charge-sheets, if necessary, ‘are issued within two months
of the recetpt of the lnvestlgatlon report frorn the CBI It would not be necessary

Page 8 of.3O-A .
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"8 " COMPLAINTS AND ACTION THEREON:

s
“FVigilan

s

- for the CBI to fallow the matter in such cases after the disciplinary authority has

initiated action for RDA against the concerned officials in accordance with their

- recommendations. However, in case of difference of opinion between the cel |
and administrative authorities, the matter would be referred to the Commission
for-advice irrespective of the level of the official involved. The organisation

- would take further action in accordance therewith.

‘ot

- 75 Thé law of the land permits. prosecution as well ‘as RDA to proceed
Simulta.rieous;ly-r.(Jang Bhagdur Singh v/s Baijnath Tewari, 1969 SCR; 134). -

© . Where thesuspect officer iél'-ﬁl;firhari!'y accountable for conduct which
 legitimately-lends-itself to bath criminal prosécution.in.a court of law as well'as -

"5 RDA,as ‘& gereral ;rule):bth should *be™ laufiched ™ simultaneously - after &
__ consuitation .with the CBI or other investigating agencies,' charged- with

+ Sonducting the prosecution. ‘Stch simultaneous-conduct ‘of RDA and criminal
prosecution shouid be resorted to especially If the-prosecution case is not likely

' to be adversely affected by the: simultaneous conduct of RDA. Keeping RDA in
- abéyance should be an exception rather than rule. The copies of - all the relevant

documents authenticated: by the! charged empioyees may be retained. for the

" % purpose of RDA, before the original dacuments are sent to the Court. If the

.- " documents have-already been sent to a Court of Law far the purpose of criminal

" “proceedings; certified coples.may be procured for the purpose .of RDA. Care,
-1, -however, should.be takento draft the charge-sheet for.the purpose of RDA in -

- such’a manner that it makes the:-suspect official accountable' for violation of

+ various provisions of Conduct Rules without reference to criminal misconduct.

.. No Bipartite Agreement should stand in the way-of disciplinary action continuing

parallely with the criminal investigation/trial.” This is necessary in the interest of

*_Speedy action In vigilance cases.

Cage et ot

o e TRR T

" -8.1 " Information about carruption, malpractices or-misconduct on.the part of

_public servants may come to the CVO's notice through various -sources, such
-as, (I} the complaints received from the public, or through the administrative -
“Ministry, CBF and the CVC: (i) departmental inspection reports and stock

1., verification surveys, (jii) scrutiny of property returns and the transactions

- eported by the concerned employee under the Conduct Rules, (iv) audit reports, -

.. (v) press reports, “(vi) . reports of parliamentary . committees etc. Information
. feceived verbally should be reduced to writing.and dealt with similarly. - . = -

In the first instance, the CVO or Kis nomir!eé in consultation . with

. disciplinary authority should decide- if the information involves

_ a vigilance-angle, -

. If's0, he would register the iriformation as a complaint in the Vigilance Complaint
. Register. He would then praocess the matter further to decide as to whether the -
- " allegationis are general or vague and deserve to be filed/ or the matter requires

ﬁ{rtr}er‘in\(gsﬁgation. in the latter case, he would 'a!sc_:-have to decide as to

L

T e e

ce:ManuakZlShecialiChapterambanke ol -~ . ..
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whether the mvestlgatlon 1nto the allegatlons should be entrusted to the CBI or
Iocal pohce or taken up departmentalty :

The case may, With the approval of the CMD be entrusted to the CBI lf

" the aliegatlons

© (i)are crlmlnal in nature (e.q. bnbery, corruption, forgery. cnmlnal

-breach of trust, possession of assets dlsproport:onate to known
- sources of income, cheatsng, etc or

(n) requrre mqumes to be made from non- oft' c:alapersons or
(m) invalve examlnatlon of pnvate records or -

(IV) need expert pollce lnvestlgatlon for arnv:ng at
a conclusion; or oo

(v) need lnvestlgatlon abroad

" 8. 2 In exercnse of. |ts extraordlnary junsdlctron the Commlssron has the power :
- to ca[l for a report in respect of any case with a vigilance angle.in so far as it
- relates to any public servant falhng within its jurisdiction. It also has the power to .
. advise further course of action to the dlsc1pl|nary authority in respect thereof.
o ~Therefore ~whenever the Commission: advises the CVO to investigate such a
-, case, he shall not only submit his lnvestlgatlon‘ report but subsequently also seek:
- first stage advice on par wrth other cases falllng with the Commlssmn s ordlnary
o ]unsdlctton :

83 A complalnt lnvo[vmg a Pre5|dent|al appolntee may be forwarded to the

CVO of the Banking Division." - The: latter in. the first instance would decide .

- whether the information involves a v1g|tance angle or not. If sc, he would register
© . that as.a complalnt in the Vlgrlance Complaint: Reglster and would process the
"' ‘matter further to decide whether the. allegations are general in natdre or vague- -
and deserve to be filed, or the matter requires further mVest1gat|on In the latter ~
* case, he would also decide as to- whether the investigation into the atlegatlons o
should be entrusted to' the CB! -or -taken up departmentally If itis decided to .
lnvestlgate the' matter departmentally he may, in his dlscretlon take assistance

- of or seek factual reports from the RB! or the CVO or any other authonty of the

Tt

Bank concemed R
. INVESTIGATION BYCVO o R S

e A_N_OMS.E_FLE.UD_WXM_OUS COMPLAINTS:

-

- 911 Many anonymous!pseudonymous complalnts are -false :and malrcnous _
Inquiries into such ‘complaints *adversely- affect the morale of the Organisation's " .

personnel. Ordmanly. therefore ali such complalnts should be 1gnored and filed.

; ' .:: "{. 12

% n._'—a._n,-_-su.s-a_u._;,e-m.g-:kj :
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.92 OTHER COMPLAINTS:

Lirrdm

Occasmnally however such complalnts do constitute an important source of
. information  especially in respect. of influential officials against whom the.
: complainant may be afraid fo make open allegations. The discretion to inquire . .

into such complalnts contamlng verifiable details, will vest in the disciplinary
authority who will ‘exercise: the ‘same in consultation, W|th the CVO or.his

" nominee. : Whilé taklng such selective cognizance’ to pursue such.a complaint,
-a copy of all information, ‘as far as possible, should be made available to the

official concerned for his comments. Further action should.be _considered only

" after considering his reply. If further investigation is necessary, all the relevant *

documents should be taken into custody. to avoid any chance of their being
tampered with subsequently. Such investigation into the allegations contained in

. ran anonymouslpseudonymous complaint would be carried out along the same .
s ;.Ilnes as that prescnbed for any other: type of camplaint. -~ e

i :

912 _ Anonymouslpseudonymous comp[aints B recewed through the

.'Comrnlssmn foi investigation and’ report however, may be treated as "source
- information” and dealt with accordlngly ' :

U - I 21 After it has been decided. that the allegations -contained.in a complalnt )
- ... should be looked into departmental(y, the - CVO should proceed to- make. a

. ‘_.prehmlnary enqurry (aenerally termed ‘as_investigation). He may conduct the

" ~preliminary enquiry himself or entrust it to one of the Vigilance Officers. He may -

- also suggest to the administrative authority to entrust the invéstigation to any

 other officer considered suitable for the purpose in the particular circumstances.

The -purpose of such an enquiry is to determme whether prima-facie, there is

. some substance m the allegatlons ‘ ) o

KR 9279 “Te prehmlnary enqurry may ba made in severat ways . dependlng U’pon o
. -the nature of allegations’and the Judgment of the rnvestlgatlng off icer, e.g. ‘

{a) If the allegation contain information, which can be verlf ed from
- documents, files or other departmental records, the. investigating
officer should, without loss of time, .secure such records etc. for
personal inspection. If any paper is found’ to contain evidence
supporting the allegations, it should be taken over by him for reténtion

_in his - personal custody to guard against the possrbrhty of available . = -

evidence being- tampered with later-on. : If the papers in question are -
".required for any current action, it~ ‘may -be considered whether the -

purpose would be served. by substituting ‘authenticated copies of the -
. relevant portions .of the record, the -originals being retained by the
: mvestlgatmg officer in his custody. If that is not feasible, the officer.
- requiring the documents or -papers in question for current action
-should be made responsible for their safe custody after retamlng' -
. "aythenticated coples for the purpose of enqu1ry, A ’ A

e ‘jPoge:_.'lL.of 30
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(b) In cases where the alleged facts are likely to be “known - to ‘any’

- other ‘employee’ of the ‘department, the investigating officer should

. interrogate them orally or-ask for-their written' statement. In case of

. oral interrogation, & fuli recard of interrogation may be kept and the -

- person interrogated may  be asked to sign as a. token of his
.confirmation of his statement. . ' '

{c) Wherever _rie-ceés.ér.y;,-' i’fnp,ortant facts disclosed "‘;during “oral -
..interrogation on in. written statements should be, sought to ‘be .
.. .comroborated. ' . . ... oo ; -

(d) Ifit is necessary to 'make;":ér’quiriés' from the employees of any other
Government department or bank or PSU the investigating officer

©- necessary faciiies. 1i*

. b Sod

should seek the assistance, of the concerned CVO for providing the - :

. '9:2:3.- During the course of preliminary enquiry, the concerned employee may-as -
g & fundamental administrative requirement also'be given an opportunity to tender

-~ his 'Version of the facts so as to find sut if he has ariy plausible - explanation.-In
 the absence of such an explanation, the concerned employee may be praceeded -
" against unjustifiably. There is, however; no question. of making available to him -

any dacument at this stage. Such an opportunity, need not be given i cases in.

-which a degcision to institute department proceedings is to be taken without any
. loss of. time;. e.g. in cases: in which the public servant.is due to relire or .
: 'superannuate soon and it is necessary to issue the charge sheet to him before
" retirement. o Son T -

of various officials with reference to the nature of their duties. They are also
required to-assess the gap between what the managers at different levels of the -

. - decision:making" hierarchy actually did and what they-were.required to do, They

may follow the following criteria for the purpose and-highlight in-the report if the
_answer to any of the questions is in the affirmative:--- S Ny

- - .- . (a) Can malafides be inferred or presumed from the actions of any of the
) - ¢oncerned officials? . - S C _

-

- (t_)) Could a‘ny_: of tﬁ’éafﬁbféi.s be sald \to“hévé--_ehgg'g'ed in-a misconduct or :

misdemeanor? - .

- © Was the conduct of any of the' officials reflective of lack of integrity?

Page 12 of 3" .
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.. " 9.2.4 After the preliminary enquiry has been completed, the investigating officer .
" should prepare a self-contained -repoart, containing inter alia the ‘material to
. _“controvert the defence, and his own recommendations. This should be -
i forwarded -to - the. disciplinary;, authority _through the “CVO. The- investigating. -
" officer/CVO or his nominee should - make a meticulous evaluation of the actions
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(d). Dld the oft' CIal(s) act in excess of thelr delegated pOWEt'S/jUrISdICtIOFI
and falled to report the same to the competent authonty’P , .

+

(e) Did they . or any of them show any gross or wrtlful-neglect of their
' offcralfunctlons'? T S

‘ '(f) s the|r any materral to mdrcate that ¢ any of them acted recklessly'?

organlsatlon’? .

(h) Has any personlparty or a set of persons/partles erther wrthln the
' Organlsatlon or.,

e e U

-

. (I) Have the norms or systems and procedures of the Organ[satlon been :
ﬂagrantly woiated'? '

925, ° Where a case lnvolves both criminal misconduct as well as flagrant -
- violation of systems and procedures of the organisation, further investigation
_-into the former should be left to the CBl. .The bank concerned however may
, SImultaneously consrder the latter: and initiate appropriate . disciplinary -

. proceedings, in accardance ‘with the' prescribed procedure if required. The CVO °

~ " of the bank or his nominee and’ the DIG concered of the CBI. should coordlnate
their efforts to ensure that violation of rules, regulations and banking norms-
-which are best covered under RDA are left to the disciplinary authority to deal

Selis Mo NoN

S

()
A 4

c . with; the CBI on the other hand should focus their lnvestlgatlon on the cnmlnal
'? ' 'aspects of the case. : '
C? _926 Tmehness in the conduct of.the prehrn:nary inquiry cannot be over- .
Ol “-.vempha3|sed ‘Both - 'the cotirts-~as. well: as ' administrative " |nstruct|ons have * -
e | indicated that there should not be an inordinate delay between the accurrence of
C‘E ) o “the impugned events and the i issue of the charge sheet. The current instructions
) -~ -of the Government are that the preliminary inquiry should be completed within 3
ciooooo - months. In the State of-MP Vs: Bani Singh, 1990 Suppl. S.C.C. 738 it was held .
l . that an 1nordmate and inexplicable delay in finalisation of the charge sheet can
C| S “itself be a ground for quashing of the same on the ground of denial of reasonable
-(s_ T opportunity. Similarly, delayed, charge—sheets can also be legally challengedon .
/[ .+ 7 " . grounds.of staleness. Further, in State of Punjab V$. Chaman Lal Goyal SLR .-
o s ..(1995) (1) 700°S.C. it was held that in the case of inordinate: ‘delay the burdenof

t :

{.; -~ .~ Tproving that the délay was due to a reasonable _cause would be” on the =
Lo 'department . :

!

Thus although it may not be desirablé to indicate a tlme Itmlt for.staff

.. " accountability, the need to ensure that the same is done at the earliest, needs fo '
bé re:terated - : '

0
o
O
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‘-(g) Has the. impugned decnsmn caused any undue loss to the

_tSIde it been caused any undue benef't'? ! R




......

0. "'AcfioN ON INVESTIGATION REPORT: .

101 " The dlsc:phnary authorrty would consrder the lnvestigatlon report and .
" decide, on the basis of the facts dlsclosed in the’ prellmmary enquiry, whether the

“ +‘complaint should be: ‘dropped or warnmg!cautlon administered or regular - -

departmental proceedings launched: - The test to be applied at this juncture is to
-see-as to whether a prima-faCle case has been built up on the basis of the

evidence collected. during the course of prehmmary enquiry. Generally, if any of = N

* the criteria indicated in the preceding paragraph is satisfied, a ‘prima-facie case-.
- for mstrtutrng regular departmental proceedings could be said to exist. If on the
..other hand the evidence on record. falls short of establishing-such a prima-facie

. ‘case, the disciplinary authonty may- elther clase the fnatter, or may take recourse . .-

“to other formal forms. of disapproval, such as reprimanding the concerned
employee Jdssuing - him, an advrsory memo Jor,warning, or communicating the

ftrial; and that the standard of proof required is based on the principle of.

" preponderance of probabilities’ rather than - proof beyond® reasonable doubt'.

[Union of India Vs. Sardar Bahadur =~ SLR 1972-p.352; State of A.P. Vs. Sree

Rama Rao — SLR’ 1974 p. 25 and Nand Klshore Prasad Vs State of Blhar and |

others SLR 19?8 p 46]

10 2. If any of the employees mvolved in the case falls within the Commission's -

jurisdiction, the latter's advice would be. required and any decision of the

. - disciplinary authonty at this juncture = may be treated as “tentative” . ‘Such a

reference would be reqwred to be made everi.in respect of the offi cerlstaff who.

-are not within_the Commission’s le‘ISdICthl’I if they areinvolved-along with'other ~
- off icers who are withir the jurisdiction of the Commission, as the case has to he
. conSIdered asa comp05|te one. The matter may be-referred to the Commission,.
. through the CVO, for its advice. However, if an -administrative authority "
, { lnvestlgates into an- anonymous _ ‘or. pseudonymous complalnt .under the
* impression that it'is a genuine signed ‘comiplaint, “or ‘for: aryother-réason, the == '
' Commission need not.be consulted if it is found that the allegations are without -

.. any substance. Further action in the matter should be taken on receipt of the

7 Orgarisation's dISpleasure " Wile "taking “such''a decision, ‘the «disciplinary .
- authonty should bear in-mind that a departmental proceeding is not a criminal -

- ’

Commtss:ons advice, wherever the,same_has been sought. Certain types of

v:gllance cases where it is des;rable to mutnate ‘major penalty proceedings have = -
"‘been mentioned in para 1.4 of Chapter-X by way of illustrative guidelines. In
addltlon the following lapsesllrregulantles in the bankmg operatlons could also -

be con51dered for such act|on

' ﬁctltlous accounts

oy ) Recurrenf lnstanoes of sancfion of ODs'in excess of dlscrettonary
e powersfsanctlonecl llmlts w:thout reportmg, o

i)y Frequent instances of accommodatlon granted to a party agamst' |
' norms e.g. : Discounting bills against bogus MTRs; purchase of -

i)‘ _-" ) lrregulantles in openlng of accounts Ieadlng to the creatlon of;

.. Paget4of 30 .
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CATEGORISATION OF CASES < - _
- 10.5  Before making refererices to:the Commission, the, CVO may classify

-references int6 Vigilance A and B Vigilance-A would comprise cases where the

. " lapses cammittedfirreguiarities noticed are serious and a prima-facie case for .
* - initiatian of RDA for’major penalty praceedings has been made out; Vigilance-B; .

* an-the othér hand,’ would Gomprisé:less serious cases of procedural lapses,

", . which in.the opinion of the CVO, do hot reflect adversely on the integrity of the

-official concerned.” Vigilance-B .cases ordinarily will riot invite any administrative

. disabilities normally -associsted with the registration of a. vigilance case against

-an official.” These cases.will contintie to be monitored through' the Vigilarice
‘Complaints Register till their disposal but only because they technically fall within

-+ -the.ambit of the term “vigilanée™and: ot because the' official is accountable fora .

serious misdemeanor/misconduct or equivalent negligence. It follows then that

-...an official can be prpgggqeq_llgigg'i_n,st.n_.fq;‘a.minor penalty but may not suffer any i

ik

T disability by-way ‘of. posting; ‘training, placement on “Agreed’ list etc., during the .

~ pendency of the disciplinary proceedings. If he-is found -accountable-in the.”
- disciplinary ‘proceedings; he will be"duly punishied but for all othier purpdses
(excepf-promation,. for which a separate sealed cover procedure exists) he will-
" be treated at par with other equally/comparably-placed -employees facing minor
" penalty proceedings in a nori-vigilance case. - - : o

B K 11. RECONSIDERATION OF _THE COMMISSION’S ADVICE:
S U if the disciplinary -authority, .in a-case; does not propose’ to accept the
- . Commission's ‘advice, the case may: be referred back'to-the.Commission, with
" . prior approval - of the - Managing Director/ the Chief ‘Executive, for its
-reconsideration, The reconsideration ‘of the Commission's advice is necessary .
* régardless 'of whether the disciplinary authority proposes to take “severer” or.. -
* “lighter” action than that recommended by the Commission. Decisions taken in a

... ., manner, other than that mentioned ‘above, would be treated as cases of non-i. . -
-+ 7 "acceptance ‘of -the Commission’s ;f‘advicé"'and'repqr_ted in the Commission’s

-. annual report.  As a rule, the Commission enterajns only_ene request for
© -« reconsideration, LT - . IR

-12. PROCEDURE FOR IMPOSING MAJOR PENALTY
. L E] . P ) T
121 CGHARGE-SHEET - |

12.1.10rice -the -disciplinary authority . decides . to initiate ‘major periaity ..

. Preceedings against an ermployee, -on_the basis of the Commission's ‘advice-or * . -

- ..otherwise; it-should take immediate steps t6 issue the charge-sheet. A properly - '
drafted charge sheet is the sheet anchor of a disciplinary. case.’ “Therefore, the

- chargeé sheet should be drafted with utmost accuracy and precision based on the®

-facts gathered during -the ‘investigation.. (or otherwise) and the misconduct

.. Page 16,0 30
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. bills Wher bii g ad: earller been returned unpaid; Af[ordlng credits - e

R .- against lncléared-effects in the ‘abserice of llmltS and” opemng O
S EEEC ,_LCs when 1ously‘opened LCs had devotved —:—; S
Ve . s . —— - - __________ o __O

- T Where a group‘f;. of-ofﬁcers«-are —mvolved |n_the*same gthapsesln a

branchfzonalpfﬁce havmg diffe ent dlsmp!lnary authoritles:_there -could be'dejay

ere could-be'd e D
' inthe processing pfthe ‘casesand-also- differences: m‘perceptron of the lapges. - -~ . = ;
. Thergfore, the’ Disciplinary Kijthonty of the senior most officer i that group fmay - -
- institute and’ complete ‘the" dlsmpllnary proceedlngs ln respect of the dlfferent
. officers Involved in the samie’ : LT
10:3; The Commlssron has nigticed that references made to |t both at the firstas . : “‘D
- well as second stage are |nccmplete resultmg in back references to the banks. It . Q
‘has- therefore - becomie. necessary for’ the,‘_Comm133|orL to relterate the extant R
procedure to'be followed in this' regard _- ST SE e ey
- - 104. On completron of the prehmmary |nvest|gat|on of the case, the Drsc:pllnary ' RS
- Authonty shall be reqmred to forward - .- . P
' ‘.Z(i) " The prehmlnary mvestlgatlon report on the ba5|s of which the - o
: allegatlons are proposed to be establ:shed or dropped T . O
- _(ii).': The documents and records connected wrth the case “)
’_'(iii)_ A self—contalned note clearly lndrcatmg the facts On whlch the : ;d
: Commlssmn s adwce is sought. RS

' ‘(iv) The dismphnary authonty’s own tentabve recommendatlons .

-‘ v ‘ln cases lnvestrgated by the Central Bureau. of lnvestlgatlon under |
- ... 'the Special Pollce _Establishment Act, 1946, the comments of the

o ,»..-q;i‘.-..drsclphnary authonty on> the recommendatlons of the aforesaid -
Bureay. S

. (vi) A neatly typed tabular statement clearly mdlcatlng the allegatlons

. w7 against the officer proposed to be included in the charge sheet; his
S defence in. respect thereof, and the dlsclpllnary authontys and

) _CVO's comments. :

(vri) “The blo-data of the ofﬁc;als ccncemed

Smce CVOs in. banks are also experts in therr fi eld they should lnvarlabfy '. -
_provide their own analysis and“assessment of the facts of the case so that the '
Commlssmn can- have the benef t cf their expertise

B -
. . - .
. '

5 .
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) same trme no rrrelevant matenal or- wrtnesses are lnclud“ed
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-
|

12 1 2 The charge sheet compnsesrthe memorandu'

' ---_emptoyee aboutinifiation-"of - proceedir
'-_opportunlty to admrt-or -denythe- charge(s)-within_a_ period -not- exceedlng 15

r"
!

000~ '

TL -

. _docuthents and witnesses. should formi ar intégral part of the chargesheet evenif’

1

a prowsron

- 12 1. 3Specrat care has to. be taken whrIe > drafting a- chargesheet A charge ‘of

. lack of devotion to :duty or rntegnty or ‘unbeconiing conduct should be: clearly

) spelt ‘out and ‘summarised in the Arl:rcles of charge It should be remembered

. that uItlmater the (o} woutd be requ1red to give his speclf cfi ndlngs only on the
Articles as: they .appear in:the chargesheet. The Courts - have strick down

" chargesheets on account of the charges’ framed being general or vague ( S.K

Ig)

m_\_/)_,;)_’"‘l .

. Salig’ Ram AIR 1960 All 543). Equally rmportantly, while drawing a charge 2 sheet,

... Specialcare should be taken in the use of language to ensure that the guilt of the -

: charged ofﬁclal is not pre-judged or pronounced upon in categoncal tenns in

" advance (Meena Jahan Vs Deputy Director, Tourism 1974 2 SLR 466 Cal).

- Howe\rer the statement merely. of a hypothetical.or-tentative conclusion, of gur[t

R & ‘the charge, will_ not vitiate™ the charge sheet ‘(Dinabandhu Rath: VsState- of

“o s Orissa AIR 1960 Onssa 26 cf.. also Powarl Tea Estate Vs Barkatakr (M.K) 1965
I .Lab LJ 102) S ,

-f‘)'_ﬂj 0

12.1.4 Alt relevant detar!s supportlng the charges should be separatety rndrcated
. m the statement of lmputatlons o

. _12 1 S5The concemed employee is not expected to furnlsh a detarled reply to the
. charge sheet Heis required- only-to state his defenge and admit or deny the
. charge(s):" Therefore, the rules do not provide for making ‘available the relevant -
- -~ "-documents to the concerned emp!oyee for submission of his defence statement.
- However, notwithstanding the legal posrtron ‘copies of the documents and the

00000

Q.

hrs reply in about 15 days tlme

5 0.9

Q.

lnvolved 1t shouid be ensured that fio- retevant Mmaterial 1s deft- out_and at the:

form:ng the ooncemede L
iNgs " agarnst: him~ and‘“glvrng Him: an”

- Raheman Vs State of Orissa 60 CLT 419 .) If the charge is that the employée '
" acted out of an ultenor motive that motive must be specified (Uttar'Pradesh Vs

statements of witnesses refied upon as- far as possible, may be supplled to him -
: “alongwrth the charge-sheet If the documents are bulky and. copies cannotbe '
given, he may be given an opportunlty to inspect those documents and submrt

";:O O

R i o A it
+

"'-."days " The' memorandum is to- be.signed by the disciplinary authorifyhimself. Iz oo
case, the drscrplrn'a‘r‘y*“amhonty i5"thie Prasidént, an officer, who is’ authorlsed to" .

- authentrcate the orders: on- béhalf-af; the Presidefit,"'may srgn the memorandum RSN
-7 The Méinorandum ‘should be supported by. annexures, ‘namely;’ Arttcle(s) Of i < ios

' . .charge statement of lmputatrons of misconduct or misbehaviour in sunport of .. T
" gach? article of .charge, and lists.of documents- and. witngsses: - Litsi0f. & .tz

TE e drsmplmary ruies’ app!rcabte to ‘thie concerned employee ‘do not contarn such S

=

;-«_ -
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-.qr_namﬁlguouilyf fSaIplinan:aothe
—WWhere the.advic.of-the Commission .
L Commnssuon«atongwmn thie cotmmets of the
-l stage adviCg SN other cag ‘di

' » -self-contained and ré
Zrofr punishmenﬂ

o - The dlscnplmary authomy has the inherent power
the article

t - "v . aninquiring:authority to inquire intg stch’ charges as are not admltted 'by the
<. charged employee

N 7. .these: do niot require to be" proceedéd . with, furth
bt e . dlsclplznary authority ‘exercises; the aforesazd pow;

_ may ﬁonsu.lt i Q—BJ_
.- Gases arising.out.of the mvestlgations cond"‘" e Lo
stc}ould also be bonsulted where the dlsclpllnary_ Q@BBC}_IBQS‘W
LoagvIee. . et e R e

. 122370 ~"6HARGEs NOT. ADMITTEDIDEFENC
Co SUBMI'ITED -

lf the d|smp||nary authonty'-finds th

admitted by the- Charged 'emplayes -"-'hgs qut submit{ed

.. statement of defShte by the  ay-cause: aﬁ’lﬁqﬁfrﬁoz—

. “  fo inquire info the" charges framec! agalnst the... charged-employee.:: Thew
R ‘procedure for Conductlng the i mql.ury is mdlcated lnithe succeedmg paragraphs o

-.123 - EBQ_C_E_I:HJ_REFOR DEPARTMENTAL INQUIRY s

. The procedure for conductmg a departmentahnqury;l:l asthiee I]G'g[‘y#e I3
- detail in-Chapter X|-of- ‘the~Vigilarice Manual Vo1~ ‘Th imporiant Drovisions.

K howeVer, are summansed below

o 312 3. 1 . APPOINTMENT 01= INQUIRING AUTHORITYIOFFICER

atter does not admlt the same -or has otherwise not submltted his

'-“(i) : _Under the dlsmplmary rules the dlsmphnary authorlty may itself
© . Inquire, or appoint an inquiring authority/officer (O) to inquire into

such_charges -against the - charged employee/officer (CO) if the
"k

atoa‘ewew.and modlfy -
_ s of the chargg,; or drop.some or all;of j;he gharges afterathe Fegeipls annuinis
it _-and examination of.the written-statement of defehce lt is-not:bound to. appoint; ;-

but-about which the, dxscxphnary aut_honty s: satlsf ed, that_,,. .:_'.'. i
'{However, before ' the.

: -Pdg_é- 18 6f 30 -
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pecified til

P

ficer-5o appoliied Hes ot
s.3n-ppinign- at any: stage of

g
: hoqu%ﬂ‘s‘b”b’

inguiry.-The;
ibrriSsion-of tori!
OT Hiis appe THStmemis

HOTTS It gérnumpetiofdeparmentalinguy
S pending.-may anark-Spre “ercers<on! & fulltin
S cbmpIEte‘f{_-'thé-!}lft’éﬁrié‘ Iwithin “the: “specified :time
= disciplinary - authigrity jhay. 4189 .consider -appoint Blic
T seivanits as the inguiiigTautiior E‘ﬁ%ﬁoﬂ?aﬂm@f‘fhﬂmwﬁfmm L
-+ “case o, case basis.-All: such-appoittments should be fade from & > =
" pané I"duly “approved by’ {he 'Board-of Directors in dccordance with. ..-"
the extant rules..; All organisations, however, should ensure that the " .
inquiries dre complgted-withim the stipulated tirme:limitation: and-tioma" it
* +-inquiry'shouild stffer off A686UNE b noravaliability-afan-1.o: - \
.- oL LT el ST R et R B l.'.'l : e
{ (i) - Genérally, the Commission=riominates:one of e “Commissioners —; i
. tor - Departénta Jhqiies - (ED)Mbdthe o i stréngthy forer .
" *appointiment, as dUIY. authdrity to-inuire :info: the>-charges... & =/
- - against-such-employ&es against whor it advisés:ifitiatiorofmajor-buy it
e penaly “procéedings,” ﬂ'é‘ﬁ@‘effe‘lj,‘-‘I_:jéb!é‘ﬁs“’e‘:"'c‘:f-‘=lts ‘limited manpower U5
resources, the, Cemitiission: cannot rorinate a CD| in_each and- "
every case in-which it tenders advice. it therefore -permits-the= -

3

.. appointmentof & tepartmentalJnquiAng: autridty ini-certalnicases ~0E .
. Because of similarity iri rules; proc&durés’and norms, banks willin - -
' future have:a ‘commonpool of inquiry officers; ‘defalls of whichiwill .. - -

‘B maintained Jn. the - Commissionsy ‘The-rationate ~betiind -the ™ = :
- proposed. provision 18 to, éhsirp rEfiovEbf Bias sAd, expedition 10
<7 {he conduct ™ Bf” (R{UITY S provetdingss e Henceforth; thg:

R Commiission. would™ als6 " fomiriate iiginarie of the - inquifing.

. authority. while tndefing its-first stage'aviges -7 .+ ETAE

o : The disciplinary authontyshoﬁ!dghe_thesharged officer a periad.
...+, of 15 days timeafter the service of the charge-sheét to deny or accept the -
+ ".._charges. ' In case no_reply.is received within this .period, the disciplinary °

| ~ . authority may praceed to the niext stage of the inquiry. - .

%t 4233 ' APPOINTMENT OF PRESENTING OFFICER ' .~ = -

-

. asPresenting Officer' (PO), to present the case on its behalf before the inquiring " -

. ... authority. . Unlike in-the past; it would not now be necessary to nominate a CBI

C

C

C\ .

o S T The - disciblihéwﬂ_g'ﬁéhthdﬁty would also - appaint -an 'ofﬁcell, _caliéd‘.
O

.~ officer toagt as PO in the cases investigated-by them. -~ "

Q

Ke)




the aisaipunary, -authority:i

; e T R B
B L A S Rty

2o, e, dhe caseysospermits.-.f
©.7 . on behalf_of the disciplin
~ 7 - by the!law-Officer ofthe:De

L evidently thieggo

i s ., defence of fhe delingueritemployes.

ing-regard to.th

as

e .

Ak 1 i, ._“_k‘e‘_,}‘{_ by
sciplinary. authority to
-and:aljow. Him fo°be

9xeijci$e'hjs;dis_cfg—. n,infd)
_tepresented -'by;-a legal practitioner
stich ¢ases is.Tikely to_be held, b

. In order to 'énsur_e:_;exp-e‘_fdit‘iégs_ disposal of ‘Inquiry. proceed

;. oln omler o cneure expeditioys disposal of. induiry. proce ings, aperson (0

- will not bie permitted to act as defence.assistant i more frdn thiee cases atany - " “1
 given poirit of time. The 10 shall 'satisfy himself that: the.aforesaid ‘condition Is” . ™ &~
SaﬁSﬂgd_. ' . - L -,‘_'.:'.‘-.__‘-:_,:,_-‘H_:';‘:, :H_ _* ! ‘.'_. i “':_;: ,.‘:-_l RURT "-‘ --":_ . N -‘r ';;E:F:;.T-.:': . ._ e _\ : )

T

i s

“pufpose. fhe inquing, authority; (0) shalt
‘guiity. or:has any, defence to make; . If the

- .'CO pleads guilty to ‘ary.of the-arficles, of charge; the 10 will récord tie

* Fy

* plea, sign -the record and. abtain: thé: signature of the CQ thejeon,

" The IO will then refum a finding of guilt.in respect of those afticles of RS

.~ charge which the delinquent employee. admits. “1n. respact ot otlier .75, ~
_ charges; the'1Q would ask the PO.to.prove the.aricles of charge:and

") On the datsfixed for_the

.ask the. .CO whether he.i

i+ - adjoumthe case {0 a date within 30 days.of the préliriin

. - (i) While adjourning ‘the “case, the 10 would also record the order -
: -permitting inspection -of listed documents by the-CO. " The order
" should direct the latter to submit a list of witnesses o be examinedon ",
his behalf and the list of additional documents needed by him for his {
defence. For reasons to be- recorded by him in writing, the IO may -
- refuse to fequisition such documents, orallow sich withésses, asare. . . .o
-. ° - inhis opinion, not relevant to the case. On the"cthleztr'riﬁar}d;-iwﬁere_he‘.j- o
« .. . - s safisfied that the-documents required by the defence are relevant, ¢
""" he may requisition the :same from their custodian, through the PO or- .
©  otherwise, by a specified date. The denial of access to documents, =~ - .
. which have .a relevance 1o the case, may amount to ~iolation of . ‘|
. reasonable. opportunity. . Therefore, the ‘power {o deny access on’ - ~
- grounds of public.jnterest, should be exercised only for reasonable. . ) .
_ and sufficient grounds to be recorded in writing.© .. T o
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e SHould intr

- way that brings out the case.in a Ioglcal manner. The 10 shouid also K

P - . . © -ensure’ that.the witness: understands. the question. propery... He = =
Cl -~ & ... should protect him agalnst any unfair trgafment, dlsalldWlng questions .. e
» - - i whichare leading,: irgttevant, oppre&Sive or dl[atory i Aatife. Asfar
oL ;.0 [ .1 . as possible, all evidence should be recorded .in -naitative - formt. - -
y 2 T L U Previous statements admitted by the witness should also be taken.on
Ci. et T el T s record. . After the examlnatlon of a. WItness is"over, the witness may
C) o .siy ot .- i % be crossexamined by the’ CO or his:DA'to" bring ;out furihier facts;.”
e Ly Lrémove” discrepancies; or. throw light on the reliability . . of. the
© TR 7 withess: After the cross-exgmination; the: -PG’-fna_yj ‘re-exanine’
N A S |~ witness on arly point on which he-hadbedh tross-examined bt not
U |7, onany new matter unless specifically alloWwed by the-19. 1 the latter:
? - - 1% “case, the CO would have a right t3 Tﬁrtherbross—examlng i€ ;:’ftn'éls
O T T -The IO may also put such questrons itg &" \’idtness a8 he”thln’ks‘
R 7. any time during the . inquiry; “t0"BHig Gt g it afa for.:th‘
¢ . . emergence of a fair and clear. undel:standing o Hhe' ‘Easg: Wxtﬁ

!I-, GOt soend i view; The T mEy Tallow” both: sides: to cross examme such a
P e witness on any question put by hlm '

N

. (m) Hostlle Wltnes - lf dunng the .examinatlon-m-chl,ef' t
.~ prosecution witnéss, the PO feels that the witness’j I8’ hostile! e that
T his testimany- is. rkely 1o ‘affect the"prosecution cdse o that the""
. . -wilngss is: knomngly not telling the truth; he may seek the permission
1 -af the 10 {0 Cross-examing that witness -after-he. has. beerideciarad’
- . . - hostile.” in such situations; the PO may, with the prior.permission of
CSoo . o thelQ, also put leading questions to the wntness so0 as to bririg out
- P the truth : , .

[ﬂ)‘ﬁ;.:(_l..ﬂ .

i Y

-

= A{iv) Admtssmn of Guilt . The CO may decude to plead guﬂty to any” ..
_ : s ,c. . ofthe charges during the inquiry. In that case, the 10 may accept” L
el T the plea and ‘record his: findings. He should’ nonethéless, contmuef '
) . w7 the casé to tts logical-conclusion if, in"his- opinioh, the admlssmn is
‘ condltional or onty relates to part of the charges

200023000
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. (|x) Mandatorv Questlons 1o CO . If the CO dO"es not offer hlmself as

.'(x) Writton Briofe fiefs by POICO

. Defence Staternent-

= d:sclphnary authority, the10 shall-dsk hes GO ?state Fis defent:eae
rtl:ge C.0: submrts‘- e,.defence in wntmg, he. shoul_d sign’ every page of

LTI heimakes @an 'foral‘statement “the: 10: should recsrd te: ‘same’’ -
" and get it s:gned by:the: CO. A copy of the statement of defence

- should be gwen to the PO

! (vn) Presentatlon of Defence Gase = The CO thereaftei' would he IR

.. asked to produce evidence in support of his defence. The CO or-his -

‘DA would proceed 1o examine - his-witnesses,; “who will- be’ Eross: ;-‘ '

“'examined by the PO, and re-examined by the.COon the basis of the
iy same procedure as mdlcated |n the case of prosecutlon wstnesses

. '(vm) CD Ap_gearmg as Wltness = The CO may, in hls dlscretton ' offer:-.:-:f

hlmsetf as his own watnes e s

_a-witness, the 10 shall*exariine. hirh- generally 1. enable hun to
exp!aln the cwcumstances -appearing: agalnst i 011 | IR
-, S0, even |f the CO has offeredhnﬂsetfas a mtness;

1 of evidence, the. 10:may K Héar the:PO:and tha-CO; or ‘permit them to
ﬂte wntten brlefs of their-respective case, if they sp desire. If they
-are permitted. to-stibiiit writtén-briefs, the PO.may submit his brief .
thhln a week of the last-hearing of the.case.- He should also certify
-that a-copy of the brief.has.been. given:to:the .CO. The CO may
ﬂ]greafter furnlsh his’ bnef mthln such further penod of one week

o (xr) Daily_ Order Sheets The 10 would malntaln a dally order sheet

_torecordj in-brief the, busmess transacted on each.day-of the hearing.
‘Requests and representat[ons by either party should also be dealt
“-with and dlsposed of in this sheet. Capies of the recorded -order-
- sheets will be given to the PO and CO with their signatures thefeon,
i they are present lf they are not present, these ‘will be sent by -
post T o
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'

S iy Alleging Bias against10 e TOMIEGEE s sgdihat e

w054 heris advised by the disciplinafy alitRcrify 6 goghead. =~~~ = 5.

" . absenice of maldfides, Itis clarified that the! PO'is not-exXpected to-prove mala-=

{El':'q €

y=order sheats eic; s
nown address. A copy:of the-written. .
Ty SIS 67 8 SBHIG HifiT 50 'as f0 give R

‘has the aptian to-participate in.or join the inquiry at any stage. - -

RS

.. -the 10 should keep the proceediFigs'indlieyancs dnd Refer 1 hiatter
iy ;. o the disciplinary authority.. He should restimiedthe-ngeiry. onl 2t
' (xiv) Change of IO - Whenever fdF any feason the IO is changed and a

:. new1O:is appointed to continue- the inquiry, - he’ shall take into .-
- -account. the ' evidence recarded of partly recorded by his;

% predecessor. " If hié is of the'opirion that further ékamination of-any:of .

- - the -witnesses whose . -eviderie “has ~dlréady - been™récorded I

+.- fecessary in-the interest of %Eti(':jé.‘“ﬁ@?ﬁﬁ%@\éﬁ ;examing; re"
.exaniine and cross-examine sUSH Witfigssy == ©7, ¥is! -2k

! . I ]

UBMISSION OF INQUIRY REPORT

T -
“ v 4439 meop w s e emalele

1244 “After. considering the oral 4nd-dScumentary’ Sideibe adduced - .-
.- during the inquiry, the 10-may draw hi§,pw1j;,inferenc§_s._as.a rational and prudsnt: = ¢

persoi, and record his findings on esth chargai: 4h6ﬂld:ré1y:onT§pn syer®
facts as the' CO"had the opportunity to refuite™ GétigraliyZ the' GOF4IEEs S Bl oF

. not proved. The conclusion should be derived from the facts and circuristances.
- of the case and not on its” extenuating aspects. He should not recommend the . -

© - quality of drafting of the, charge-sheet, . nor the. conduct: of the disciplinary

" authority in framing the charges or that of.the' PO'in.arguing the same. The'lO"

- - : becomes functus officio as soon as hie' subiits the report and cannot-make any

: - change thereafter. STl D : SRR

—-fides i cases where the act itself speaks of & dishorEst - fidtys “E g T person -, -7
-+ L travelling witheut ticket in atréi or a'person Who Has been unablé to ‘explain‘his
: assets satisfactorily. - “reley [0 :
'+ _miisconduct as it does not form an essential ingredient ofjt!AlSa, eVaty ‘Hét oruant
public servant is expected to be honest, bona-fide-and reasonab e
. bona fide if itiis committed without due care’and-atteritioit WWhile"
.. evidence, the 10 should also. bear. in.mind- that thé pr gy arg civ
- than-driminal - or. quasiriminal in nature. . Accordingly,” the' standard’ “of proof -
"--re'quir_éd-in‘a'-"d_is"c':ip!inéry'-'inq(]i_ry is that of "preponderarice*6f probability” and not

“Malafides, however, “are nat -relevanit in proving @« v

AT ERIE Ot =5
;“Vvhlleassessing'the
ceedings are ‘civil rather -

“proof beyond reasonable doubt’. The 10.should confine his conclusion only
upto thé stage of recording whether the charge is-proved; or partially proved or

punishment to be imposed on the CO.. Neither is he required to comment on the -, -
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ieTwise; e procegdings bding
atire-the-striot vules of- evidencs™
applicable-except-td- the. extent

" COCCOoO0 G

S
4

.~ . i) - Foreachchargeinquiredinte” v T T L (o
. [ - :+«(a)thecasein supportofthescharge; . o . .
o (bl the case of defence;. i pamsne er e s, Lt Lo +
. (c) assessment of eviderceyand=r.© e :
_{d)the findings; . . @ .. o B o

. () " Abrief summary of thefindings:? = .07
T . 124.4 . The _Teport * sholild: -be ", agcompanied. .by. . essential .documerits; ..o
SR - © namely, the'charge-sheet,-depositions of witnesses recorded during theiinquiry, ., .- _
i. .. .daily ordershets, list of exhibits, -exhibits and-the:coredporidénce flles-of the < #.; =%
| : 10. The 10 would, in all- cases, submitithe réport tothe ‘disciplinary- duthority, "~ -4

" with extra” copigs, one ‘each for the CO and the:CBl, ‘ifthe icase.had: béep:.
;L investigated/presented by them. - However, inicases in Whigh-a:CDI: tondicts:

e . the-inquiry; he would also submit a-copy of the:report o theiSecretary of the=
BT Commmission. LT T e e T

CCCCaooc

bty

i v e

G C

-, 1245° “The 10 must complete”the irqiiiry-procesdings’ and-subriit his -
... report within a period of six‘mdnﬂlS"from'-me'datE"qfih_ié-'“appUintment

125 . - ACTION ON INQUIRY REPORT

1251, " The IO's report .is_intended to- assist the disciplinary authority-in
.~ coming to'a conclusion about the guilt of the GO The disciplinary autherity has = - - > -
- the inherent powers'to disagree with the findings of the; 10 and come fo his owr -~
.-, tonclusions-an the basis of his own assessment of the- evidence fornting pait of
1252, Inview ofthe Supreme Court's judgement in. Ramzan Khan'’s case, if
. the disciplinary authority is different from the inquiring authority, and if the latter’
- has held all or any of the, charges against the CO -as-proved, the disciplinary
_authority should ask the CO.for his representation, if any, within 15 days. In. -
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12 5 3 o The dlsolpllnary authonty in exerclse of hIS qua51-jud1c1al powgrs
may |ssue ‘an order imposing a majofor a ‘minor. penalty on the CO; or exonerate
- whim-of the charges i in:its opinion;; ncme of;th h _-_gehas beenprovedf:orw_
- has been proved; is.nan-actionable.. ]-Ie ‘may. rem‘t the case for. further mql.ury if. K
.+ _he.cansiders that therg are. grave Iacunge or«pmgedumtdﬂfathﬁM_EHeh vitiate-the! fr@ian-inin
. Inquiry. The-fact that. the mqt.flry has gone-in:favalr, of the.CO-or. the: evidenicg - ANy
“oled in the inquiry ‘has' gaps, should not be-.a-reason for remitting the case for."
further inquiry. (Dwarka Chand Vs State of Rajasthan — AIR 1959 Raj. 38). In
- such a case, the disciplinary dauthority may disagree with the lO's findings: The

final “grder passed by the. dlsmpltnary authonty should be a- well-reasoned
speaktng order ‘ R

lJ‘.... A .

ret TET IR ..‘.,,,..

12 5. 4 The cases requmng the Commlss:on s adwce may be referred to ]t
|n the form of a self-contamed note atong W|th the. fetlowrng deeuments ~~3

(l) The !Os report and thesonnected records, hould he seeon
i) Dlsmphnary authonty-s.:tentatareﬁmdmg;s—oaeach articte ©of eharge'
(u:) ' Representation of ﬂ1e£o enihesoqunmsepomand,

-+ {(v) . Tentative canclusians® ‘of-the disgiplimary autharity:an,
B '(v) " Wherever the, inquiry, prooeedtngshave been delayed:the:GYQ

iy

v .-shall specifi catly comment«oh:the -delgy i xmg.—aeeountabmty_fortheﬁ =3
: f” - .delay and the actlon takenlpropesed aga:nst those responsrble for.
P thesame o j e R

.;!,. '
' ; R
Bp il

" 1255; N Whlle |mposmg a: punlshment on*the ofﬁcer,e.the_.disapltnary
authority should ensure that the punishment unposed-tseommensurate with. the

- gravity of the misconduct -proved dgainst the CO. He may also take mto
. accountat thls stage the fotlowmg other crlterla R W e e

B
.o

i

R : _', (). the extenuatlng t:lrc:umstancesF
s -t._,_.,..‘;,,_..,,.., and R

- (p). g the track record of the charged ofﬁcer :.

as;

they emerge from the mqurry. ..

. l-~
- 3 l:‘*:..r

1t should also be ensured that the punlshment S0 |mposed is not aoademlc or

- ineffective; for example, there is no point in imposing a penalty of withholding of -~

-an increment, if the' CO ‘has already.been drawmg pay at. the’-martmurn ofthe - -
- pay scale. Similarly, there is no. point in |mpos:ng a: penal&of-*wathhotarng of -

Ealrd

"L o .promotton for a specrﬁed penod if the oﬁ' ceris not ‘due for promotlon
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mlscondﬂ_t"of'?n‘i“

; pi N
-.‘c_irscrpllnary *authontyws'satlsﬁed that tha\mlsconductrmputed torthe: CO has o
been:established, heé miay,. through-a :writtens grder,s: drothhe cﬁarges -On the
other hand iF the d:scrplmary authonty considers-the. CO guilty of the m|sconduct-‘ o en
R questloh‘ﬁ_.'-,he /may impose-one ‘o or'apenaltles..a The:-disoiplinary
e ..authonty, in his dlscret[on may alsolde_clde to. conduct an. .znqu‘ ry\fgllow:ng the
. ~“same progedure as stlpulated for:thie- |n1pbs:t|on of a major. penalty if in: hlS: .
: oplnlon holding of an inquiry is nécessary fo.  fo:a:definite; ian:

the guﬂt or. Jd‘lnocence of the‘ Cn,_

- 13.2 In cases, where minor penalty proceedmgs were |nst|tuted agamst an - ¢
e employee on the. advice  of the: -Commission, the- Commission need.not be_ ...
consulted :at-the. second stage it thedrsc:phnary authonty after cons:denng the . -

- deferice statement, proposes to impose a minor penaity; . Butiin cases \Nhere the =
dlsmplmary authority proposes_to. drop the; .charges,. or,.an inquiry. . has been” " T
conducted second stage consultatron wrththe Commrssron is necessary

et - ]
IR PR I v

. ‘; _'..9.:-‘.. ) %

"_-14. APPEAL AND REVIEW

Co I in’ appeal or- review;, thefgappellatelrev:ewmg authgny prop,os,e to!;; e

. modlfy the -original order of punishment;-the- .Commission’s -advice wo_uld not be: ..
necessary .where~ such ‘modification remalns 'W’lthln ~the;; parameters of ihe
‘Commissici's ongrnal advice. Eor: example if-on the, _qurrﬂssro 's-.ad; o

) lmposltlon_of a.major. penalty, “the: appellate or-reyiewing. autt_lonty proposes to__
modify the ongma] penalty imposing such.a penalty with another major. penalty, -
- the Commiissiori's -advice atthe. appellatelrevrew stagelwould-not:be;necessaly,
- -On the other hand, ‘in the mstant case, if the" modlﬁed penalty |s nol’—‘ma}or

penalty the Commlssmns advrce would be necessary

14, 1. Where the Commrssron has not adwsed a specn" c pe,na[ty -
scrutln:se the final orders - ‘passed by the D|smpl|nary Adthority and

whether the penal_ty.ls,_.commen,surate with the nature and gravity of the lapses L
if the pumshmentjmpose adequate or mappropnate he may. recommend & L
. modification thereof to' the Reviewing Authority. - On satisfying himself that-a . ()

"’ ~case for review exists, the latter may thereafter, assiime ;unsdlctlon -over the
case as prowded for. under the rules SIS : ) ) - S

Y

e 15 ACTION AGAINST PERSONS MAKING FALSE COMPLAINTS. R
TR Sect:on 182 IPC: provrdes for prosecutlon of a person making. a false- SRR
complamt. Therefore If a complarnt agalnst a public servant is found to, be -

- o Pag;e 26 gf '30 Ny ;

' o @




{(a) * ~"ta"do’ or -omit

P

IR ,"J.A“:".—T‘_.yv.m 5
o .o.v o omit if the true stateio
T4 .o - given wére known byt s
i HBf T etdse de Tawiukpow e

%
e X
syl le

Cl) o . shall be plinished with imprisoniment of eitieidestription:for ‘a ferm which may.. -

L L extend fo six ionths, or with fine which may extend to-one thosand rupees, or
S M ithboth, e e e

H . * TR
TR EoSN pyimee mmempmemibey een-.
. _--nu-i.-: i it l-.l'\..lu.Lll.‘J‘- B,
e

SP CUULT 1820 Under Sectioh 195(1)(e) GrP1G;:-a persormmaking: sfalde Bmplaint sns

be, praseciited on.a complaint lodged with a.court.of comipsterit;jurisdiction by = - S
o the publi¢ servant tci‘whcfmj_tt‘u=-'.-,'{f.a_l.!.é._f,*:‘<_m_r1r:1_plainte"aivs.i:sL_r;maeie},-,mf-;b.M._,ra,wsw_ma»:otmar-';--m*--—=-_-.-.-_,-l
C‘"‘ .. ... publicservaritto whom he is subordinate.iv - auih -

Arify. Aronanas e A-Aa o

BT P e I S TSN P

o o o - Rt Ry Vi eep o e 2 i e AR
(s T 15.3. hltémati.vely;""if.‘ tl‘iie"-"c:dmpl_'air'ian;"ls a_public -servant, it may also be R
CS¥ToC7 0 - - considered whether departmental action=stiould-b& “takeri-against” him as an, =
C j T T alter nafive or in addition to prosecution. ‘When the Commission-comes across, .~ .
.. .. anysuch complaint the:normal course lof itsifunctioning; dt-wolii apisa-the™ 3" -
C’ e ‘administrative- authority POZﬁCéI_'nEQ;aHQ_l{t?@ppitgp:iate‘-caetioh;ﬁﬁ:;bl_é;_:'tal_gép:on-_ its -
T .. own initiative. * However,- in .-_re,spest;::_qf;cas{es_;;;Nhiqr;;;.dﬁgfmggf#g;wwnghe.,...........
Cq ... Commmission's normal jurisdiction;:the organisationiconiceried may «decidé-the.. . - -
C!“ ©o o imatter onits owri as it deems fit. ; By, T appad

¥ OHONOSI0 B e o

) (_? i 16, DIFFERENGE OF OPINION. EEN THE.CVO A
<} - ' R - - e . - e I} 3 sl

2 m fa e el lT3 -

TR STEEE

. Where there is a difference-of-opitiion:betwéen the discipliniary authority and =

- the CVO with regard to-cases which are not to be referred to the Commissidn, = .

- the CVO may . réport the- matter, o: the..next: higher . authority/CMD for the .~

- resolution 'of the difference ‘of opinion-between the two.. However, if the CMD"

.- himself: is the discipliria'_ry'aumgﬁmliingtaggga.ss-z.é::gnd;;ﬂ‘-iem::zis:\an unresolvéd -

- - . difference of opinion between him:and he CVOythe-CVO-fiayirepart the matter -
to the Commission for advice:" = i 2 5&s, . . - T R

opeEy
RS S

e

17.. GRANT OF IMMUNITY TO'“APPROVERS' IN DEPARTMENTAL =
T INQURES: . s EROVERS N .

o We Wo Yo

74, It is felt that in cases of serious nature, the evidence '__c;fij‘-ﬁpﬁfc;vérs_'.fnéy' v
Somelimes-lead to cansiderable headway in'investigation. of cases. This also- -

B _-fécilitétes‘booking of bffencéslmiscdndu‘qt of mare ‘serious nature: - Therefore,
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O
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pllcat:ng himself. andﬁomer.publicsewants ar

_'_;énd further that stch: stat_emenf is-free-fom
en : Ve .

f'rom:“ s

The . Comm:ssmn wotld - e

oh

consuder the; CVO":; recommendatlon and advise that authimty s Q
i regardmg th {urth cévurSe of further actlen SRS
i -.'71 ,, l..- B LR .
T mmmeninsinete (b). . In cases ert!a nlng 5 oﬁ'c:tals'“ agalnst whom the COmITllSSlhnS-,..:.-.; s ()
e i;”dwc ;e__g:eés‘a’r‘i‘ :tHé2 recormimeéndation:: for . grant of L
- immunity/leniency may be‘made 1o the CVO who would consider- - - @)
-and advise the dlsmplmary authonty regardmg the further course of O
. .action. If there is a dn‘ference of opinion:-befween the:CVQ.and the .~ - O
dlSCIplInal’y authonty -theGVOwould " refer the matter to: the.'-' N
Commlssmn foradvnce L o )
- . . | 'f_." d ia,-_eg-.- iy RS ;.._:;...- ‘
| 18! OBSERVANCE dF THE - TIME LIMITS IN CONDUCTING O
R 'INVESTIGATIONSAND DEFARTMENTAL INQUIRIES:"Q_;—_;:.; dha g Q
T Delays if: dlsposal of dlsmplmary cases are a matter of serious concem to ey
BRI the Government and the Commission. -Such delays also affect the.morale of the © .
L ‘delinquent empleyee ‘and jothers in. the organisation. ~Therefore, in order to° ... .
oo -~ ensure that-disciplinary. caees are ﬁlsposed of quickly, the CVO. should .erisure . © ...
5 that the followmg time llmlt§ are stnptly adhere to: . NPT S
t o SNo. “State of Investlgatlon ermqmry - Time Limit ~ - R ©
' . | % - | Detision as to whether. the complatnt One.month of recelpt of: N Q-
| R -lnvolvesawgilance angle; R ‘compla[nt BT
| 2.~ _|:Decision on complaint, whéther:fo: be O
: : - | filed or to be entrusted to CBior'to:be:
taken. up . for lnvesngatlom.e bl a0 LT Q)
deparimental agéndy or {obersent tod= <. T
the concerned administrative authority | S LU
. | for necessary action. . . : EER
3. .. | Condugting mvestlgatton . and _T_hre_e months. - © o o
. - L | submission of report. : L : L O
14 - Department’s comments on the CBI.rOne month from the date of .
: " freports © in  cases - requiring recelpt of CBI's report by the B ®)
1. {Commission's advice. _} DA.- BN
|5 Referring. departmental . investigation | One ‘month from the date of B
| - |reports to the Commission for advice. |receipt of ' investigation |- RN
R S . . | report. . : ' L—)
- ' ] . N ‘;Q
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ST B S " Twa' mefiths- from the
SR I I sidate df . reckipt of]
o J} : mvestrgatlon report

8. - Tu;ne for ----- submassron of defence Ordmanly ten days
! i Statement- . T "t‘] v ‘fﬁ i.",...":""-". "'}F_t_xf.uunux Hy :{rﬁnﬂanﬂ

.| Cansideration of defence statement

. . 1-5 ‘Fiﬁ:een) "d'ays e siaiday .n-.f :

‘tssue of final orders in mrnor penalty
. cases.

of deTé nee statement

Apporntment of
“t '_pena[ty cases.

IOIF’O

rn major

. 'conelder'a‘tlon "
statemerit; =

Ty
R R

tmmedlafety:a‘fte%receipt and P
fdefence Pe v emrraninET U en

‘Conductmg departmental rnqurry and
submission of report. - FH3.

‘.;wnu-

Six ‘months from ‘the date of
ap;p)erntﬂfrent1afICD/F'E)w .

‘1

‘Seniding a copy of the IO's report to

: thé CO for hrs representatlon

P

AUME
.. .receiptof IOsreport if

1.

‘Consrderatron of IO's rep esentatmn

{(One monthfrom the date of

fonrvardmg 1O's _ report. to thé':

imission for seconct stage. advrcew “

ecerptof representation

RN T
I . report

Issuance of ‘orders. on. the Inqurry

: One month from the
date of Commlssrons
advice. .
Two ‘months from the
date of receipt of 10's
report if Commission's
-advice was not |-

* “Within =15 " 'days of7

Tenf s ARy of -the - Articlés of T T
TEE | mar e “charge has*been hetct s

i dedinient fusd “as proved;” I
i Enaua thadff (Ii) ... 15:days if all charges -
S s i held "85 ot . proved.

1. - Reasons " for.

" o dhe.. - disagreement - cwith |-
A PR R R '-;--E‘ 1986 findifigs Ttobe|E
S i i Zespintinicated.

.fequired.
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i A3 . SURERVISION OVER VIGIANCE ACTIVITIES ~ ™= .

- — PSR PR SO S o8

. The Coiiimission exércises general superintendence over the vigilance - - - O
e administration and anti-carruption work in the public sector-bankszin-orderto - e
b ninten e o enable. the Cormissiono-dischargs this uriction-gHectvely—1he “Bahks Mwoakt '

-.-henceforth submit aquarterly..report. oni. receipt,.. disposal--and Lpendency-c <
ST Complaints " and Vigilance ‘casesto the Comimission in the prescribed- format. ‘o
,~* woose - This report would include the fist of cases against officers in' Scale =il dnd dbove "

st o 85 might have been closed/maridled by theiadministrative authorities on:their oWt Ladi O
L on the ground that they did not invalve ' a vigilance angle; or-were othérwise =
found to be baselgss. ., -~ - - - A S = i._.;.} -

20 | INSTITUTIONAL MEETINGS: ...~ - . . - . ¥, EETUTeHAb Ve -

HPRETTY A0S 7 iThe . OVG would '“t:'ﬁﬁdftrt:'ta’dﬂé‘&e‘r'ly. meetirigs. with the CVIO of the Banking::: -+
) ~ Division and a representative each of the RBI and the CBI with ‘a view to sharing

3 B information and discussing matters of comman interest. The CVO ofabankmay = - :

ST " also be coopted as a participant for'a particular meeting:if any.of.the matters .- =~~~ "

. Proposed to be discussed in'the meeting pertains to'him and. it is felt that his

; ... .  presence wquld be of help iri taking an appropriate view in the matter. -

21 REPORTING AND CONFIRMATION- .

- In the normal course of discharging their functions, Bank officials .may, on:: .2 =i
-~ ‘occasions, be required to exceed their powers/discretion, in organisational -
SRR Unterests. After such a transaction has taken place,.it should be. immediately ) !
i <-- - - reported to'the controlling authority for confirmation. The latter will grant orireject: ="
! such requests for ratification within 15 days of the receipt of the report, "In case

queries/clarification are riecessary. for grant of such confirmation, the controlling. "~ -+

authority rmiay take another. 15 days for taking the final action in this regard. It- -
(=t Trirshiould; "however, in all circumstances, ensure that such.decision'is taken within - =

o a period of one month. of the receipt of the original report. Othetwise, - the

{ !

transaction in question shall be deemed to have been rafified by it..

) N
-~ e :'," - e, A
NN . ey
[
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o ’ =~ ..( ...‘- .
o S e R

- When,_however,- a transaction has to be ratified under the pow_e'ts,'of the . S 2
-Board, the confirmation in respect of such a transaction may be obtained from
the latter in its'next meeting. - - '
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